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I. INTRODUCTION

A. The Issues That The Task Force Is Required To Study

The Task Force on Boardwalk Regulation (the “Task Force”) was created on

January 20, 2015 by unanimous vote of the City Council of Ocean City which adopted

Resolution 2015-1 directing that a task force be established and that it be composed of no

fewer than five members, including at least one street performer, each to be appointed by

the Mayor and approved by the City Council. The Resolution directed the Task Force to

hold public hearings, study and make recommendations in connection with:

(1) the impact of recent court rulings addressing regulation of the Boardwalk;

(2) steps that the Town of Ocean City has taken to satisfy those court rulings;

(3) issues that have arisen as a result of the Town’s implementation of those
court rulings;

(4) the current state of applicable law;

(5) any revisions to the Town Code needed to address issues relating to the
regulation of the Boardwalk.

The Resolution directed the Task Force to promptly report its findings and

recommendations to the Mayor and City Council.

B. The Composition Of The Task Force

The Mayor appointed the following persons as members of the Task Force:

(1) Greg Shockley, Chairman of the Task Force, owner of Shenanigan’s
Restaurant and Chair of the Maryland Tourism Committee;

(2) Mark Chase, Artist and Street Performer;

(3) Lee Gerachis, Owner of Malibu’s Surf Shop;
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(4) Frank Knight, Board Member of the Ocean City Development
Corporation;

(5) Bob Rothermel, Member of the Ocean City Downtown Association.

The City Council approved these appointments, and the Town government provided staff

for the Task Force.

II. THE TASK FORCE’S MEETINGS AND INVESTIGATIONS

The following is a description of the meetings held by the Task Force and the

scope of its investigation. This description has been taken largely from the transcripts of

the Task Force meetings which are attached as Exhibit 1.

A. Session 1: Thursday, February 5, 2015 1:00 PM

The Task Force members were introduced. The Chairman made some

introductory remarks regarding the recent history of Boardwalk regulation. He recounted

that in 2011 the City Council adopted an ordinance that (1) required all street vendors and

performers to confine their activities to the street ends, (2) required all street performers

to obtain a license from the Town, and (3) banned all sales by street performers and

vendors. That ordinance was challenged in federal district court. The lead plaintiff in

that case was Mark Chase, a Task Force member. The district court found that some

provisions of the ordinance were necessary to protect public health and safety, while

other provisions unnecessarily and impermissibly curtailed First Amendment rights to

free expression.

The district court issued an order enjoining enforcement of some portions of the

ordinance. (Included as Exhibit 2 is a copy of the district court Order issued, labeled

“Preliminary Injunction,” another document labeled “Consent Decree,” and a copy of the
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ordinance itself, which is codified in Section 62 of the Code of the Town of Ocean City.

Exhibit 3 is a copy of the district court memorandum opinion explaining its reasoning.)

In essence, the district court upheld that portion of the ordinance that restricted

street performers and street vendors to certain parts of the Boardwalk (the street ends,

with the exception of the end of N. Division Street, from which vendors and performers

were excluded completely). The district court, however, struck down the license

requirement and ruled that the Town could not prohibit the sale of “expressive materials”

by street vendors and performers.

Task Force members initially discussed issues created by the Town’s attempt to

enforce the ordinance as modified by the district court’s ruling. For example, police

officers charged with enforcing the law often had to decide (and sometimes had difficulty

deciding) whether any given item sold on the Boardwalk was protected “expressive

material” or if a person was engaged in permitted expressive activity.

At the conclusion of this discussion, the Task Force identified the following issues

it would consider:

1. The effects of street performers and vendors on traffic circulation and the
use, safety and enjoyment of the Boardwalk.

2. The need for additional regulation of activities on the Boardwalk to address
health and safety, noise, and emergency access issues and the nature and
scope of such regulation.

The Task Force then identified the following witnesses from whom it would

request testimony:

1. Lt. Mark Pacini, Ocean City Police Department;

2. Shannon Tippett, Owner, Mug & Mallet Restaurant;
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3. Bill Gibbs, Owner, Dough Rollers Restaurant and Breakers Hotel;

4. Vicki Barrett, Owner, An Inn on the Ocean;

5. Jackie Ball, Owner, Park Place Hotel and Conner’s Beach Café;

6. Don Timmons, Dumser’s Ice Cream;

7. Yadigar Karsli, Owner, Love’s Lemonade;

8. Glenn Irwin, Director, Ocean City Development Corp.;

9. Hale Harrison, Harrison Group Resort Hotels and Restaurants;

10. Joseph L. Kroart, III, Ocean Gallery;

11. Todd Ferrante, Owner, Park Place Jewelers;

12. Bruce Krasner, Owner, T-Shirt Factory Stores;

13. Lt. Ward Kovacs, Ocean City Police Department;

14. Carrie Lynch, Eastern Regional Director, ASSE International Inc./Aspire
Worldwide.

In addition, the Task Force Chairman ruled that the Task Force would hear

testimony from any interested person and that written testimony could be submitted for

the Task Force’s consideration.

B. Session 2: Monday, February 9, 2015 6:00 pm

The Task Force heard testimony from 17 witnesses, who identified diverse issues

and proposed solutions. The testimony for each witness is summarized below.

(1) Lt. Mark Pacini

Lt. Pacini has worked in the Ocean City Police Department on various patrols for

approximately 25 years. (February 9, 2015 Hearing Tr. at 7.) Since 1990, he has been

assigned as the Watch Commander responsible for Ocean City’s largest patrol shift
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during the summer season (Id.) Lt. Pacini expressed his desire to make the Boardwalk a

safer place, while remaining cognizant of the Town’s public reputation given the 24/7

social media and trending news cycles. (Id. at 7-8.) Lt. Pacini brought a PowerPoint

presentation with him to aid in his testimony, and submitted it as an accompanying

memorandum for the Task Force. (A copy of these materials is attached as Exhibit 4.)

Lt. Pacini identified a number of issues that the Ocean City Police Department

currently faces. First, he noted that the current system does not allow police to gauge or

control the number of performers or crowd sizes on the Boardwalk. (Id. at 11.) Second,

Lt. Pacini and his officers have had a difficult time implementing the district court’s

opinion from Chase v. Town of Ocean City, Maryland, 825 F. Supp. 2d 599 (D. Md.

2011), in that on many occasions they have had difficulty determining what items being

sold and activities conducted on the Boardwalk are constitutionally protected. (Id. at 12-

13.) Lt. Pacini described the system in place to address these concerns post-Chase, and it

consisted of frequent communication between Lt. Pacini and City Solicitor Guy Ayres as

issues arose. Mr. Ayres would conduct research and make a “ruling” on whether the

activities by Boardwalk vendors and performers were allowed. (Id. at 14-15.) Lt. Pacini

also created an educational flier that listed certain protected and unprotected items, and

he handed out this flier to new and old performers alike in an attempt to streamline the

process. (Id. at 15.)

Despite these efforts, Lt. Pacini routinely encountered items or materials which

fell into what he termed a “gray area” with respect to their constitutional protection. (Id.

at 16.) Lt. Pacini remarked that he would receive emails or other communication on a

daily basis about what is protected and what is not. (Id.) Lt. Pacini acknowledged that he

spends quite a bit of time and effort on these issues by himself. (Id. at 19.) The reason

he handles this process by himself is so that other officers are able to conduct their
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regular duties. Overall, Lt. Pacini recognized that post-Chase, the Boardwalk ordinances

leave far too much gray area for viable and effective enforcement of the current laws.

(Id. at 31-32.) As such, he brought to light a number of additional issues to be addressed,

which are discussed below.

First, Lt. Pacini expressly requested that the Task Force consider a thorough and

clear definition of what is a “performer,” what constitutes a “performance,” and what

“expressive material” is permitted on the Boardwalk. (Id. at 28, 32.)

Lt. Pacini explained that he and his department discovered last year that the

current state of the Boardwalk has led to merchants violating Town ordinances and

conducting “street performing businesses” on their own. (Id. at 19-20.) One example of

such an activity is merchants hiring international students to work as henna tattoo artists

on the Boardwalk, in apparent violation of the students’ J-1 visa restrictions. (Id. at 19,

25-26, 34.) In response to this situation, Lt. Pacini has attempted to cite the businesses,

or even go after their business licenses, but the cumbersome administrative process has

kept him from effectively pursuing this option. (Id. at 35-36.)

The reason some merchants are inclined to take such measures to conduct these

“street performing businesses,” stems from the tension between business owners and

street performers and sellers of expressive material. Lt. Pacini described these tensions

and shared the story of the performer who set up his henna tattoo stand directly across

from a Boardwalk store that sold henna tattoos inside. (Id. at 36.) The performer’s

actions resulted in an altercation between performer and merchant where the business

owner threatened to kill the performer if he would not move. (Id.)

Lt. Pacini requested the Task Force to investigate and address whether the

following conduct can be constitutionally regulated or banned: (1) activity that requires
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the touching of others, such as face painting, henna tattooing, hair feathering, or hair

braiding, (2) performers’ use of gas generators, spray painting materials, LED lights, and

benches and walls along the Boardwalk, and (3) the noise levels of performers and their

amplifiers. (Id. at 22, 24-25, 27-28.) Furthermore, Lt. Pacini expressed his concerns

about performers erecting stages/platforms or roping off areas for their performances,

performers/street merchants leaving unattended materials and possessions for extended

periods of time on the Boardwalk, and of the Town not knowing the identity of the

costume wearing street performers whose faces are hidden from the public. (Id. at 21, 25,

26.) A final concern of Lt. Pacini was whether the Town needs to regulate the age of the

performers by requiring underage performers to obtain parental consent and/or

supervision prior to performing. Similarly, he observed that some performers invited

children to participate in their acts with them and wondered whether the Town should

prevent performers from interacting with minors, without first getting consent from the

minors’ parents. (Id. at 22, 26.)

(2) Lt. Ward Kovacs

Lt. Kovacs is a member of the Ocean City Beach Patrol who has worked in Ocean

City for 33 years. (Id. at 38.) The majority of his testimony focused on the issues he has

experienced with respect to Dorchester Street. (Id. at 39.) Since 1992, Dorchester Street

has been the primary access point for the emergency response units to the beach. (Id.)

Lt. Kovacs informed the Task Force that the Beach Patrol is located by Dorchester Street

and the Boardwalk, and on average, they conduct anywhere from twenty to forty

Boardwalk crossings per day at Dorchester Street. (Id. at 39-40.) This equates to roughly

three thousand crossings at that location each season. (Id.) These crossings are made by

the department’s ATVs, SUVs, and pickup trucks. (Id. at 39.) During these crossings,

Lt. Kovacs stated that the officers encountered performers roughly one-third of the time.



8

(Id. at 41.) While the performers blocking the pathway for the crossings is generally a

mild inconvenience to the officers bringing materials to the beach, there have been times

when an officer’s response to a life-threatening situation has been delayed. (Id.)

In particular, Lt. Kovacs described occasions when emergency vehicles were

delayed in responding to potential drownings. (Id. at 43-44.) On one occasion, a

Sergeant observed a swimmer face down in the water and initiated a response. (Id. at

43.) When Lt. Kovacs attempted to respond with an emergency vehicle crossing

Dorchester Street, a large crowd by a performer delayed Lt. Kovacs in his attempt to

cross the Boardwalk. (Id. at 43-44.) As a result, a Sergeant was left by himself in the

heavy surf attempting to aid the unconscious drowning victim. (Id. at 44.) A similar

situation arose later, but then it was Lt. Kovacs who was left alone attempting to save a

swimmer as the Sergeant was delayed in attempting to cross Dorchester Street to aid him.

(Id.)

Given these events and the life-threatening risks created by congestion at

Dorchester Street, Lt. Kovacs requested the Task Force to consider prohibiting

performances on the street end of Dorchester Street. (Id. at 44-45.) Prohibiting

performances at this street end would afford emergency response vehicles the safest and

quickest access to the beach without unnecessarily delaying their responses. (Id. at 46.)

To support his position, Lt. Kovacs also provided photographs of the type of congestion

that Town officers and police are encountering in attempting to cross the Boardwalk.

(These photographs are attached collectively as Exhibit 5.)

Lt. Kovacs explained that, while he understood the need for and value of street

performers, in the interest of safety, Dorchester Street may not be an appropriate place for

such activity. (Id. at 47.) Lt. Kovacs has witnessed times where street performers have
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made eye contact with department officials attempting to cross Dorchester Street and

refused to move while claiming that they had a right to be there. (Id. at 42.) Lt. Kovacs

stated that street performers sometimes impede emergency vehicles even when they do

not have a large crowd. (Id. at 51.) Many times, performers set up a booth or stand, or

have speakers with chords that require time to pack up and move before the response unit

can cross the street. (Id.) With that in mind, Lt. Kovacs requested that the Task Force

consider a proscription of all street performances on Dorchester Street.

(3) Glenn Irwin

Mr. Irwin is the Executive Director of the Ocean City Development Corporation.

(Id. at 55.) Last year, Mr. Irwin saw more street performers in Ocean City than he had

ever seen in his 15 years in the Town. (Id. at 56.) He believed that the large number of

performers has caused the Boardwalk to reach its saturation point. (Id.) He has also

witnessed performers setting up in the early morning hours to lay claim to their spots or

roping off certain areas. (Id. at 58.) These performers have become territorial and

increasingly focused on capturing and retaining what they perceive to be the prime

locations on the Boardwalk. (Id. at 58-59.) At the same time, he has received complaints

from merchants who are selling the same goods as some of the performers, but have the

added expenses of rent and other licensing requirements. (Id. at 57.)

To solve a number of these problems, Mr. Irwin proposed a rotation of the

performers through a lottery system. (Id. at 59.) The lottery system would randomly and

fairly spread out the performers and alleviate the repetitive nature of some of the

performances. (Id.) The spaces designated using this lottery system would also be drawn

in such a way as to prevent the blockage of emergency access points to the beach and

other entrance ramps to the Boardwalk. (Id.)
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(4) Joseph Kroart, III

Mr. Kroart works at the “Ocean Gallery” art studio that is owned by his father.

(Id. at 62.) Mr. Kroart’s main desires are to ensure (1) the health of the tourism economy

in Ocean City, and (2) that the visitors are safe. (Id. at 64-65.) Mr. Kroart recognized the

value of street performers to the experience of Ocean City tourists, but cautioned the

Task Force that visitors routinely think of the Boardwalk as a single representative entity

of the Town, meaning that they believe all businesses and performers alike are employees

of the Town. (Id. at 66-67.) To that end, Mr. Kroart wanted the liability of the

performers versus the Town to be addressed. (Id. at 67.)

Mr. Kroart declared that the Town has a compelling interest in protecting its tax

base by ensuring that the merchants who pay for prime real estate on the Boardwalk are

viable. (Id. at 71.) This economic interest, in Mr. Kroart’s opinion, bolsters any argument

for regulation of the street performers. (Id.)

In terms of regulation, Mr. Kroart believed that there should be an identification

requirement for the costumed characters. (Id. at 68.) Mr. Kroart was also in favor of

regulating body paint applied to the skin. (Id.) Finally, he suggested that performers be

required to carry insurance in order to mitigate any potential harm. (Id. at 70.)

(5) Vicki Barrett

Ms. Barrett is the owner of “An Inn on the Ocean,” and also works with the Ocean

City Development Corporation. (Id. at 73.) Ms. Barrett acknowledged the importance

and value of street performers, but also understood that merchants are losing money due

to the current system in place. (Id. at 74-75.) One merchant informed Ms. Barrett that he

lost up to $30,000 last summer alone. (Id. at 75.) She stated that a lot of the angst from

merchants results from the fact that they are required to pay rent, licensing fees, display
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fees, taxes, and adhere to a number of regulations to which street performers do not. (Id.

at 75-76.) Ms. Barrett also identified safety issues as a concern of hers by virtue of not

knowing the identities of the costumed characters whose faces are covered. (Id. at 76.)

Ms. Barrett proposed a system to rotate the performers so as to prevent the same

acts from performing in front of the same stores each day. (Id. at 77-78.) Ms. Barrett

expressed that some of her customers have complained about this very fact. (Id.)

Additionally, in the interest of public safety, Ms. Barrett recommended a registration

system so that the identities of all performers are known. (Id. at 78.)

(6) Kitty Wyatt

Ms. Wyatt owns “Sassy Beachwear,” located on the corner of Dorchester Street

and the Boardwalk. (Id. at 82.) Ms. Wyatt has had both positive and negative

experiences with performers on the Boardwalk. While some performers have been

respectful of her requests to move to keep them from blocking the entrance to her doors,

others have refused to give up spaces because they claim that have a right to be there.

(Id. at 82-83.) This results in business being taken away from her store. (Id. at 83.) Her

business is affected because the performer’s crowds block the entrance to her store, and

she has received complaints from customers that they were unable to find her store

because of these crowds. (Id. at 86-87.) Ms. Wyatt has also witnessed the same thing

happen in front of the Candy Kitchen. (Id. at 87.)

Ms. Wyatt has also witnessed a performer refuse to move when a lifeguard vehicle

tried to return from the beach. (Id.) Ms. Wyatt has also witnessed performers get into

arguments with one another, directly across the Boardwalk in front of her store. (Id. at

83-84.)
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(7) Yesim Karaman

Ms. Karaman is a Town employee whose family owns the “Golden Plate”

restaurant at First Street on the Boardwalk. (Id. at 89.) Ms. Karaman recognized that

many merchants are upset about paying rent and taxes while the performers do not have

to do so, but she also understood that protecting First Amendment free expression is

important. (Id. at 89-90.) The goal of Ms. Karaman’s family is to make money to pay

rent, take care of the family, and help to maintain the family-friendly environment of

Ocean City. (Id. at 90.)

Ms. Karaman, however, has experienced and witnessed a number of problems due

to the street performers, which she shared with the Task Force. Specifically, performers

have cursed at Ms. Karaman after she asked them to turn their music down. (Id. at 91.)

Ms. Karaman, her mother, and her sister have suffered headaches from the spray paint

fumes from the Boardwalk, and her mother also suffers from asthma, which is

exacerbated due to the fumes. (Id.) Additionally, she has witnessed store fronts being

blocked continuously due to the large crowds, and she vividly recalled a situation where

paramedics could not respond to an emergency call on the beach because of the setup of

the street performer on the Boardwalk. (Id. at 92-93.)

In response to these issues, Ms. Karaman proposed a rotation of the street

performers that also limited their performance areas to certain designated spaces on the

Boardwalk. (Id. at 90, 93.)

(8) Christine Lieb

Ms. Lieb is an Ocean City resident and a “Boardwalker,” who walks the boards

approximately 280 to 300 days a year. (Id. at 94.) She wanted to give the Task Force her

perspective as a citizen, as opposed to a performer or merchant. (Id.) In her opinion,
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restaurants and stores are losing business due to the fact that certain performers are

working in front of their locations. (Id.) Ms. Lieb also spoke of the overcrowding that

has prevented her and her husband from walking the Boardwalk as they have in the past,

forcing them to inch their way through the crowds. (Id. at 95.) Additionally, Ms. Lieb

and her husband have also been antagonized by performers when they have to walk

through their circle shows.

Ms. Lieb also reported witnessing performers getting into public arguments with

one another. (Id. at 94-95.) On one occasion, a young banjoist and a young guitarist had

a heated confrontation with a lesser talented violinist who was verbally abusive to the two

younger musicians until they eventually left. (Id.)

(9) Arlo Hemphill

Mr. Hemphill is a resident of Ocean City whose family owns a number of stores

on the Boardwalk. (Id. at 96.) Mr. Hemphill spoke in favor of rotating performers, and

perhaps even having spaces highlighting the most talented performers that draw the

largest crowd. (Id. at 97.) Mr. Hemphill also suggested developing the area around

Sunset Park so that it may be seen as a desired venue for performers, similar to Mallory

Square in Key West, Florida. (Id. at 98.)

(10) Brian McCarthy

Mr. McCarthy is a resident of Ocean City, who wanted to let the Task Force know

that due to the large crowds gathered around the performers last year, he and his wife

experienced the most difficult times walking the Boardwalk since they have been in

Ocean City. (Id. at 98-99.) To address this, Mr. McCarthy proposed rotating the

performers, which would provide a variety of shows along the Boardwalk while freeing

up space for Boardwalk pedestrians. (Id. at 99.)
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(11) Michael Cantine

Mr. Cantine is the owner of “Fat Cats Airbrush,” a store on the Boardwalk where

customers can purchase airbrushed paintings on articles of clothing like t-shirts and hats.

(Id. at 100.) Mr. Cantine’s main frustration with the current state of street performers is

that he, as a commercial store owner, is required to pay taxes, insurance, rent, and

employee salaries, but the street performers are not. (Id. at 101.) Simply put, he did not

believe the current state of the Boardwalk to be fair. (Id. at 105.) He has lost employees

due to the ability of street performers to have a presence on the Boardwalk doing the

same things that his store does, but without the same expenses. (Id.) In his estimation,

there is too much gray area about what is considered “art”, and what is protected as “free

speech,” and he would like a clear definition of what is protected and what is not. (Id. at

102-103.)

(12) Earl Cantine

Mr. Cantine is the owner of “Big Island Airbrush,” a store on the Boardwalk that

offers the same goods and services as “Fat Cats Airbrush.” (Id. at 106.) Mr. Cantine

discussed the health hazards of the henna products being used on the Boardwalk, and

how they differ from true henna paint. (Id. at 107.) Mr. Cantine also recognized that

changes needed to be made due to the public safety hazards created by the blockage of

emergency access roads. (Id.)

To address these concerns, Mr. Cantine proposed a lottery system with rotation of

performers that promotes fairness while also relieving congestion on the Boardwalk. (Id.

at 106.) Further, Mr. Cantine advocated for a permit process and/or a registration system

that allowed the Town to know the identities of all performers. (Id.) Mr. Cantine also

requested that the Task Force provide a clear definition of what constitutes a

“performance,” and how that is different from what is considered “retail.” (Id. at 107.)
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Lastly, Mr. Cantine urged the Task Force to consider the Town’s liability via the street

performers and act appropriately to ensure the Town is covered on that front. (Id. at 106-

107.)

(13) Anne Marie Constable

Ms. Constable is the Director of the J-1 Exchange Program in Ocean City.

Ms. Constable expressed that the program is focused on the safety of the students and

their ability to have a positive cultural experience in the United States. Nonetheless,

Ms. Constable expressed her fear of the exploitation of these students at the hands of

merchants on the Boardwalk. (Id. at 111.)

Ms. Constable advised that Boardwalk merchants have hired visiting students to

be costumed characters and paid them under the table in cash. (Id. at 109-110.) Ms.

Constable recognized that this type of activity is in violation of the students’ J-1 visa

restrictions. (Id.) Ms. Constable testified that on more than one occasion she has had to

venture to the Boardwalk and physically remove students who are working on the

Boardwalk in varying capacities. (Id. at 110-111.) She expressed a desire to prevent this

from happening, and made herself available to the Task Force to help in any way that she

can in order to ensure the safety of these students and keep them free of exploitation. (Id.

at 111-112.)

(14) Randy Grimm

Mr. Grimm is a musician and performer who has spent many years visiting Ocean

City with his family. (Id. at 117-118.) Mr. Grimm did not propose any specific

solutions, but shared his stories highlighting the value of street performers, and what they

contribute to the family-friendly atmosphere and environment of Ocean City. (Id. 118-

120.)
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In particular, Mr. Grimm shared the story of a child named Kevin, who suffers

from Down syndrome. (Id. at 119.) On one day while Mr. Grimm was performing,

Kevin stood and watched the performance quietly from nearby. (Id.) A short while later

Kevin’s grandfather indicated that Kevin wanted to sing as Mr. Grimm continued to play

music. (Id.) Mr. Grimm invited Kevin to stand next to him and do so, which Kevin did.

(Id.) Kevin then sang boldly and proudly in a foreign language that Kevin’s own family

was not familiar with, yet he drew the biggest crowd Mr. Grimm had received all season

long. (Id.) At the end of the performance the crowd gave Kevin quite a few dollars in

tips, which Kevin happily put in Mr. Grimm’s tip bucket. (Id.) Prior to leaving, Kevin’s

family informed Mr. Grimm that watching Kevin sing with Mr. Grimm was the highlight

of their vacation that year. (Id.) For Mr. Grimm, the point in sharing such a story is that

street performers have a value to visitors of Ocean City, and while he understood that

there are safety issues and problems arising due to street performers, he wanted to remind

the Task Force that these performers are a valuable part of the Ocean City experience as

well. (Id. at 120.)

(15) Dan Troiano

Mr. Troiano is the owner of “Dimensions,” a clothing, tattoo and piercing shop on

the Boardwalk. (Id. at 120.) Mr. Troiano identified the obstruction of the free flow of

pedestrian traffic and overcrowding as the main issues caused by the current state of

street performers on the Boardwalk. (Id. at 121.) He has received complaints that

visitors are unable to find his store due to the high volume of people on the Boardwalk in

front of his store that block his entranceway while they watch the street performers. (Id.

at 123.) Mr. Troiano also complained that the second floor of his store smells like spray

paint, which affects his customers as they wait to receive tattoos or piercings. (Id. at

122.) While he did not expressly propose any solutions, Mr. Troiano appeared to agree



17

with Member Chase’s suggestion to move all performers to the east side of the

Boardwalk to prevent the above-described situations from happening. (Id. at 124-125.)

(16) Bruce Leiner

Mr. Leiner is the owner of the “Candy Kitchen” stores in Ocean City. (Id. at 126.)

Mr. Leiner has lived in Ocean City for 45 years, and he recognized that Ocean City is a

family town, and as such, safety and keeping the family-friendly environment should be

the primary concerns for the Town officials. (Id.) With that in mind, Mr. Leiner

proposed that performers be prohibited from roping off areas and blocking entrances or

ramps to buildings and stores. (Id.)

To best achieve these goals, Mr. Leiner proposed having performers set up and

perform exclusively in designated spaces on the east side of the Boardwalk. (Id. at 127.)

These spaces would be made in consideration of a minimum distance from the fire

hydrants already on the Boardwalk. (Id. at 127.) Mr. Leiner also advocated for a lottery

and rotation system with regards to performers and these spaces. (Id. at 128.) In Mr.

Leiner’s view, a rotation of the performers and lottery is a fair and necessary way to

protect an individual’s right to freedom of speech, while also solving the problems that

currently affect the Boardwalk. (Id.)

(17) Bill Campion

Mr. Campion has been a performer on the Boardwalk for decades. (Id. at 130.)

Today, he specializes in making balloon animals, although over the years he has also

performed as a clown, ventriloquist and magician. (Id.) Mr. Campion believed the most

glaring issues on the Boardwalk to be the overcrowding of performers and the fact that

costumed characters are able to mask their identities. (Id. at 130, 132.) In response to

these problems, he suggested that (1) performers not be allowed to cover their faces,
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(2) performers be required to perform in designated areas on the Boardwalk, and (3) these

designated areas should include locations that are currently being underutilized, such as

the area by the arcades. (Id. at 130, 132, 135-136.)

C. Session 3: Wednesday, February 18, 2015 1:00 PM

The Task Force heard testimony from 13 witnesses, who continued to identify

issues and proposed solutions. The testimony for each witness is summarized below.

(1) David Hartley

Mr. Hartley is the Fire Marshal for the Town of Ocean City. (February 18, 2015

Hearing Tr. at 4.) Mr. Hartley’s testimony centered on the use of gasoline powered

generators and the ability of the fire department to access fire hydrants on the Boardwalk.

(Id. at 5-7.) Mr. Hartley also provided the Task Force a memorandum of Fire Marshal

Recommendations that discusses the topics on which he testified, which are summarized

below. (A copy of this memorandum is attached as Exhibit 6.)

In years past, the Fire Department has run into issues where it has observed

potential fire hazards, and all individuals spoken to were cooperative with any

department intervention. (Id. at 4.) Nevertheless, Mr. Hartley expressed a desire to

ideally get to a point with a clearly written code that provides for enforcement on the part

of the Fire Department or Police Department in the event that individuals are not so

cooperative. (Id. at 5.)

Mr. Hartley stated that, while generators may be used safely in accordance with a

manufacturer’s recommendations, he has concerns regarding their fueling and refueling

on such a densely populated area like the Boardwalk. (Id. at 5.) Mr. Hartley left it up to

the Task Force to consider prohibiting the use of generators. (Id. at 6.) He recommended
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that if generators were to be permitted on the Boardwalk, that combustible or flammable

liquids be kept approximately five feet away from them. (Id. at 6-7.) Mr. Hartley also

expressed concern about generators with respect to their exhaust and hot manifolds,

which members of the public might encounter and burn themselves on. (Id. at 7.)

Member Chase suggested that street performers using generators could be required

to use a service log to assist the Fire Department in ensuring the generators are up to

code. (Id. at 8.) Mr. Hartley confirmed this would assist the Fire Department.

If generators are to be permitted, Mr. Hartley made it clear that any fueling and

refueling of generators would have to be done off of the Boardwalk, in an area that isn’t

heavily traveled by pedestrians. (Id. 8-9.) Additionally, Mr. Hartley noted that sizes of

generators may vary, and as they get larger in size they are noisier. (Id. at 10.)

With respect to fire hydrants, Mr. Hartley recommended that in addition to

keeping performers minimum distances away from fire hydrants, he would like a clear

path to be available to members of the department at all times. (Id. at 12.) Mr. Hartley

also suggested that performers should not be permitted to obstruct access to fire hydrants.

(Id.)

(2) Blaine Smith

Mr. Smith is the Assistant Planning Director for Ocean City, and he has been

Ocean City’s Zoning Administrator since 1985. (Id. at 13.) Mr. Smith provided a history

of zoning restrictions for the various districts in Ocean City, including the commercial

zones along the Boardwalk. (Id. at 14-16.) Specifically, Mr. Smith described the outdoor

display restrictions on commercial businesses on the Boardwalk, and stated that the

restrictions promoted public health, safety, and welfare, and served a legitimate public

purpose of safeguarding tourists and families that visit. (Id. at 17, 24.)
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Mr. Smith recognized that each year the crowd congestion increases with the

number of performers on the Boardwalk, and this congestion has created issues for the

businesses adjacent to the Boardwalk. (Id. at 19.) Mr. Smith did not specifically offer

any solutions or speak to the constitutionality of performer vending of expressive

material. (Id. at 20.)

(3) Todd Ferrante

Mr. Ferrante is the owner of “Park Place Jewelers” on the Boardwalk between 2nd

and 3rd Streets. (Id. at 25.) Mr. Ferrante has seen in recent years an influx of buskers in

Ocean City and identified congestion as the glaring issue affecting the Boardwalk. (Id. at

26.)

Mr. Ferrante proposed the implementation of a lottery system that rotated

performers, which would give all performers equal opportunity to be in all available

locations. (Id. at 27.) Mr. Ferrante suggested that these specific locations be limited to

certain dimensions as well. (Id.) This system would allow performers to have their own

space and ability to perform while not taking up so much space that the Boardwalk

becomes impassable. (Id. at 27-28.)

(4) Jackie Ball

Ms. Ball is the owner of “Park Place Hotel” and “Conner’s Beach Café” between

2nd and 3rd Street on the Boardwalk. (Id. at 28.) Ms. Ball’s main focus is the safety of

visitors to the Boardwalk. (Id.) Ms. Ball has received numerous complaints from hotel

guests calling the front desk because they could not sit on their balcony and enjoy their

stay due to the music coming from the Boardwalk. (Id. at 31.) Ms. Ball has also

witnessed costumed characters aggressively pursuing tips and yelling at parents when not

tipped sufficiently. Ms. Ball further proclaimed that the pole dancing is unacceptable,
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and should not be allowed on the Boardwalk. (Id. at 32.) She does not feel it is

appropriate for all ages and walks of life experiencing the Boardwalk.

To solve the problems that she had identified, Ms. Ball provided a list of

recommendations as follows: All performers should be subjected to a permit/license

requirement so that the Town is aware of their identities. (Id. at 29.) Moreover,

performers should not be permitted to block or obstruct the movement of pedestrians.

(Id.) Ms. Ball recommended that, if too many individuals gather for a performance, the

police should be allowed to clear a path for pedestrian traffic. (Id.) Additionally,

Ms. Ball urged the Task Force to consider a ban on performers being able to use the

benches in their performance. (Id. at 29-30.)

In terms of an overarching fix to the current system, Ms. Ball advocated for a

rotation of performers so that all individuals have an opportunity to occupy the most

desirable locations. (Id. at 30.) These performers would also be required to have

insurance, and to only have equipment which can be moved within three minutes. Id. at

30-32.

(5) Bruce Krasner

Mr. Krasner is the owner of multiple “T-Shirt Factory” stores in Ocean City, and

has been on the Boardwalk since the summer of 1977. (Id. at 34.)

Mr. Krasner opined that street performers should be relegated to a separate area of

the Boardwalk and be required to conduct their business in that area. (Id. at 34.)

Mr. Krasner proposed that the spaces designated for performers should be limited to five

by five feet. (Id. at 37.) Mr. Krasner also recommended that performers be rotated using

a lottery system. (Id. at 38.)
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Additionally, Mr. Krasner urged the Task Force to proscribe gas generators. (Id.

at 35.) Mr. Krasner also objected to the fumes coming from the spray painting being

done on the Boardwalk, as well as the lack of knowledge of the identities of the costume

wearing characters. (Id. at 36.) He proposed requiring a license for street performers so

that all identities are known. (Id.)

(6) Yadigar Karsli

Mr. Karsli owns “Love’s Lemonade” on 1st Street. (Id. at 39.) Mr. Karsli is a

former street performer who moved to Ocean City in 2000. (Id.) Mr. Karsli used to

perform in Venice Beach, California, and stated that in Venice Beach they do not permit

henna tattoo or hair wrapping or any touching of people’s skin or hair. (Id.) Mr. Karsli

informed the Task Force that he went to Los Angeles, Santa Barbara, and Las Vegas ten

days prior to the hearing, and he was unable to apply for a permit to do henna tattooing or

hair wrapping. (Id. at 40.)

Karsli advised that Venice Beach’s boardwalk is three times longer than Ocean

City’s Boardwalk, and they do a lottery system with rotation of performers confined to an

eight by eight space. (Id. at 40.) They also proscribe gas generators and battery lighting

because of the safety issues created by them. (Id. at 40-41.)

(7) Jim Starck

Mr. Starck is a puppeteer and performer who has been in the area for 35 years, and

performed on the Boardwalk specifically for 25 years. (Id. at 42.) Mr. Starck provided a

list of performers whom he deemed worthy of remaining on the Boardwalk because they

provide true entertainment. (Id. at 42-44.) While he did not believe a lottery system

would work, he felt that all performers should be required to have permits or licenses to

perform on the Boardwalk and that the cost of these permits should be $100. (Id. at 44.)
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Mr. Starck also recommended having auditions for the performers to be allowed on the

Boardwalk, and the ones chosen will receive a permit or license. (Id. at 46.)

Mr. Starck expressed an interest in improving the locations for performers, and as

such, he suggested that platforms be built adjacent to the ramps from the Boardwalk to

the beach. (Id. at 44-45.)

(8) Jimmy Miller

Mr. Miller is the owner of “Somerset Jewelers” between Somerset Street and

Wicomico Street; he has been at that location for 39 years. (Id. at 47.) Mr. Miller

stressed that the most important issue on the Boardwalk is public safety. (Id. at 48.) He

has received many complaints of empty suitcases or baggage being left on the

Boardwalk, and it has resulted in his calling the Police Department to make them aware

of the situation. (Id. at 48.)

Mr. Miller provided the example from May 28, 2014, when a block on the

Boardwalk was cleared based on an unattended backpack left there, and a robot had to be

brought in to verify that it was safe. (Id. 49.) Later in the hearing, Lt. Pacini addressed

that incident, and more fully described the process of clearing the Boardwalk and the

police response to the abandoned backpack. (Id. at 106.)

Mr. Miller proposed the Town adopt a lottery system and that generators be

banned from the Boardwalk. (Id. at 48, 50-51.) Mr. Miller expressed that how the

Boardwalk operated last summer cannot continue. (Id. at 50-51.) He referred to the

current state of affairs as a constant battle, and noted the need for guidelines in order to

protect the safety of the public. (Id.)
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(9) Jessica Guthrie

Ms. Guthrie has worked on the Boardwalk for the past four years as a mermaid

performer who also paints. (Id. at 52.) Ms. Guthrie acknowledged that there is a lot of

overlapping of performers, and far too many henna artists on the Boardwalk. (Id.)

Ms. Guthrie also noted that the Boardwalk should be family-friendly and cater to family-

friendly entertainment, and that the pole dancer does not do that. (Id. at 53.)

While Ms. Guthrie did not believe a lottery system will work, she understood the

need for having an identification requirement for performers. (Id. at 53-54, 55.) Still, she

was not in favor of requiring performers to apply and pay for a permit or license, but only

that they be required to carry identification. (Id. at 55-56.) She further stated that a

lottery system with constant rotation would cause a great deal of congestion along the

Boardwalk. (Id. at 54.) In Ms. Guthrie’s eyes, the Boardwalk should remain a place for

performances on a first come, first served basis. (Id.)

(10) Mike Mueller

Mr. Mueller has been a street performer for over ten years as an artist. (Id. at 57-

58.) Mr. Mueller expressed his fear that additional rules and regulations will be created

that affect his livelihood as an artist. (Id. at 59-60.) Mr. Mueller asserted that the current

system of self-regulation was working, and that one thing to make the current situation

better would be to create more spots for performers that are not on street ends. (Id. at 71-

72, 76-78.) Additionally, Mr. Mueller wanted the Task Force to revisit N. Division Street

as a potential place for performers to use. (Id. at 77-78.) To the extent that any changes

shall be made, Mr. Mueller recommended minor, incremental changes be made to the

current system so that the Town can see what will and will not work. (Id. at 80.)
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After a brief discussion with Mr. Karsli on the record, Mr. Mueller also

acknowledged the existence of problems with henna tattoos, potential dangers of body

art, and the lack of accountability for individuals who may be harmed by henna tattoos

obtained from Boardwalk performers. (Id. at 84-85.) Mr. Mueller viewed henna

tattooing as a public health and safety issue, and did not see it as artistic expression. (Id.)

(11) Maggie Miller

Ms. Miller is the owner of “Somerset Jewelers” and has been on the Boardwalk

for the past 39 years. (Id. at 90.) Ms. Miller was concerned that Ocean City is losing its

image as a family-friendly town. (Id. at 92.) Ms. Miller informed the Task Force that

people who once came to Ocean City as children have expressed to her that they are no

longer going to visit or allow their children to be on the Boardwalk because they feel it is

dangerous and that street performers are invasive. (Id. at 91-92.)

(12) Bill Campion

Mr. Campion testified earlier at the hearing on February 9, 2015. Chairman

Shockley permitted Mr. Campion to speak to a few issues raised at this meeting. (Id. at

92.) Mr. Campion strongly believed that a permit and license system would solve the

problem of ungrateful or aggressive performers. (Id. at 94.) Like Mr. Starck, he also

promoted the idea of a $100 fee for the permit. (Id.)

Mr. Campion also suggested setting aside a specific area for the circle shows, and

limiting the time allowed for those performances, which would result in a rotation for the

performers who gather those large crowds. (Id. at 95-96.)

Mr. Campion again asserted that the performers who cover their faces should be

required to have their identities be known. (Id. at 98.) He did not believe a rotation
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would work for all performers, and he is also against the pole dancer being permitted to

perform on the Boardwalk. (Id. at 99-100.)

(13) Lt. Mark Pacini

In response to the testimony heard that day, Lt. Pacini addressed the Task Force

regarding a number of issues. Lt. Pacini urged the Task Force to consider the size of the

equipment that performers use if the Task Force were to limit the size of the spaces for

street performers. (Id. at 103.) Lt. Pacini suggested that the Town’s ordinance may have

to be strengthened to address aggressive panhandling. (Id. at 104.) Lastly, Lt. Pacini

retold his experience with the J-1 students who were hired by business owners to set up

stands on the Boardwalk. (Id. at 106-107.) He implored the Task Force to consider these

issues, as well as the issues he raised in his prior testimony. (Id. at 107.)

D. Session 4: Wednesday, March 25, 2015 1:00 PM

The Task Force met on March 25, 2015 in Session 4 to review the Draft Report

that the Chairman prepared (with the assistance of the resources provided by the Town)

to reflect the Task Force’s discussion of the evidence and potential new regulations at the

conclusion of Session 3. The Draft Report had been distributed to the Task Force

members one week in advance of Session 4. At Session 4 each member discussed the

Draft Report and proposed amendments to it. The Task Force voted on the proposed

amendments and adopted the contents of the Final Report. The discussion of

amendments and final votes were transcribed and the transcript is attached as part of

Exhibit 1 to this Final Report. This Final Report was prepared by the Chairman (with the

assistance of the resources provided by the Town) to reflect the Final Report adopted at

Session 4. A black-lined copy of the Final Report, showing the changes from the Draft to

Final Report approved by the Task Force is attached as Exhibit 9 to this Report.
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E. Written Submissions

The Task Force received three written submissions from concerned citizens who

identified varying issues and proposed solutions. (Each of these submissions is

summarized below, and collectively, they are attached as Exhibit 7.)

(1) William A. Gibbs

Mr. Gibbs is the owner of the “Dough Roller” restaurants and “Breakers Hotel,”

among other establishments; he is a life-long Ocean City resident and has been a business

owner for the past 35 years. Last year, Mr. Gibbs experienced a marked decline in

business due to what he perceives to be problems stemming from the Boardwalk

performers. Specifically, he received a large number of complaints from his hotel guests

regarding the noise levels from performers at late hours of the night. He has had guests

check out of the hotel early due to the noise, and he has also witnessed children becoming

very upset at the sight of costumed characters changing on the side streets.

Mr. Gibbs has also fielded complaints from parents of children who are upset with

the offensive and lewd merchandise displayed on the Boardwalk. Further, Mr. Gibbs has

been extremely embarrassed when guests and friends alike call to ask him about the

“Ocean City Boardwalk pole dancer.” He believes that the pole dancer created an image

for Ocean City that is not desired, and that the Town’s reputation is now suffering

because of what is happening on the Boardwalk.

Mr. Gibbs advocates for legal changes to be made in order for Ocean City to

regain prominence as a family-friendly environment that is safe and welcoming for all

guests and their families.
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(2) Jeff Albright

Mr. Albright is a Boardwalk property owner in Ocean City who writes that he

believes in freedom of speech, but also believes that a program must be implemented that

will be agreeable to all parties that protects the health and safety of the Town’s citizens

and visitors. His main goals are having a system that leads to Ocean City having the best,

safest and healthiest Boardwalk in America.

Mr. Albright has received complaints from customers who are unable to sleep due

to the repetition of the same music playing outside of their windows every day and night.

Similarly, tenants and customers are subjected to the breathing in of fumes from a spray

paint artist that covers his own face with a mask. Mr. Albright also expressed his

concerns at the increase in costumed characters on the Boardwalk. Mr. Albright suggests

that some sort of background check be enacted with respect to these characters.

Mr. Albright proposes that a rotation schedule for the buskers be instituted. The

rotation would allow different performers to be at different locations each day and

perform for varying audiences while the store owners and visiting guests are not

subjected to the same performances on a daily basis.

(3) Douglas Armstrong and Joan Floyd

Mr. Armstrong and Ms. Floyd are longtime users of the Boardwalk, as well as

proponents of free speech. Mr. Armstrong and Ms. Floyd, however, write that the right

to free expression is not incompatible with the right to clean air. They feel that the Town

is currently failing in its duty to protect the public health, safety, and general welfare due

to the fact that the use and enjoyment of the Boardwalk has been diminished by the

release of hazardous materials and noxious fumes into the air by certain performers.
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III. REGULATION OF THE BOARDWALK AND THE CONSTITUTION

A. Basic Principles: The Boardwalk Is A Public Forum

For the purpose of analyzing restrictions of speech on public property, the

Supreme Court has divided public property into various categories. Christian Legal

Society v. Martinez, 561 U.S. 661, 679 n. 11 (2010); Perry Ed. Ass’n v. Perry Local

Educators’ Ass’n, 460 U.S. 37, 46 (1983). Public streets and parks are the “archetype of

a traditional public forum.” Frisby v. Schantz, 487 U.S. 474, 480 (1988) (“speakers’

rights are at their apex”); see Steinburg v. Chesterfield County Planning Comm’n, 527

F.3d 377, 384 (4th Cir. 2008). In Chase v. Town of Ocean City, 825 F. Supp. 2d 599 (D.

Md. 2011), the district court ruled that “the Ocean City boardwalk is a traditional public

forum.” Id. at 614.

In a traditional public forum “[a]ny restriction based on the content ... of speech

must satisfy strict scrutiny.” Christian Legal Society, supra, 561 U.S. at 679 n. 11. Strict

scrutiny is a demanding standard which requires that “the restriction … be narrowly

tailored to serve a compelling government interest.” Id. When a restriction on speech is

“content-neutral” – not aimed at suppressing only certain types of speech – the restriction

need only pass an intermediate level of scrutiny. Thus, even in a traditional public forum,

the government may impose reasonable “time, place, and manner” restrictions on speech

provided that the restrictions “(1) are “justified without reference to the content of the

regulated speech”; (2) are “narrowly tailored to serve a significant governmental

interest”; and (3) “leave open ample alternative channels for communication of the

information” that the speaker wishes to communicate. Clark v. Community for Creative

Non-Violence, 468 U.S. 288, 293 (1984); see also Pleasant Grove City, Utah v. Summum,

555 U.S. 460, 468 (2009); Ward v. Rock Against Racism, 491 U.S. 781 (1989).
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A regulation is considered content-neutral as long as it serves a purpose unrelated

to the content of the expression, even if enforcement of the regulation affects some

messages but not others. Ward, supra, 491 U.S. at 791. The requirement that a

restriction be “narrowly tailored to serve a significant governmental objective” means

that the governmental goal would be achieved less effectively without the regulation.

Ward, 491 U.S. at 798. The restriction need not be the least restrictive means available

for achieving the objective, but must not be substantially broader than necessary. Id. at

800. A restriction may be too broad if there are numerous and obvious less burdensome

and more precise alternatives. Ward, supra, 491 U.S. at 797 (citing United States v.

Albertini, 472 U.S. 675, 689 (1985). Whether there are “ample alternative channels for

communication” is a very specific determination that will vary for each situation. The key

question is whether the speaker’s ability to communicate effectively and reach the

intended audience is threatened. Id. at 802; see also, Heffron v. Int’l Soc’y for Krishna

Consciousness, Inc., 452 U.S. 640, 655 (1981).

B. Street Vendors

Art and artistic expression are considered “speech” and are protected by the First

Amendment. Ward, supra, 491 U.S. at 790 (recognizing that music is a protected form of

artistic expression); Schad v. Borough of Mount Ephraim, 452 U.S. 61 (1981) (dance);

Se. Promotions, Ltd. v. Conrad, 420 U.S. 546 (1975) (theater productions); Barnes v.

Glen Theater, Inc., 501 U.S. 560 (1991) (acknowledging the artistic value of nude

dancing); Miller v. California, 413 U.S. 15 (1973) (appreciating the value of “serious”

works with artistic value, and distinguishing them from the obscene created for the

ensuing commercial gain). Courts deciding the legality of a restriction on free speech

balance the value of the speech against the importance of the governmental interest the

restriction on expression is intended to serve. Clark, supra, at 307-08. Expression that is
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considered by courts to be on the “margins of constitutional protection,” such as go-go

dancing, may have little weight in these balancing tests. Barnes, supra, at 565-66.

Expressive material does not lose its constitutional protection because it is sold. City of

Lakewood v. Plain Dealer Publ’g Co., 486 U.S. 750, 756 n.5 (1988).

The Supreme Court has said very little about regulation of art or expressive

material when it is sold in a public forum. Only two Circuit Courts of Appeal have

addressed the issue of art vending – the Second and the Ninth. Maryland belongs to the

Fourth Circuit. The district court relied on Second and Ninth Circuit cases in the district

court’s Chase ruling. The two circuits have taken a similar, although not identical,

approach to analyzing the permissible scope of governmental regulation of the sale of

expressive material in a public forum.

The two Second Circuit cases relied on the district court were Bery v. City of New

York, 97 F.3d 689 (2d Cir. 1996) and Mastrovincenzo v. City of New York, 435 F.3d 78

(2d Cir. 2006), both dealing with a New York City Vendor’s Law. The Ninth Circuit

cases cited by the district court are Gaudiya Vaishnava Soc’y v. City of San Francisco,

952 F.2d 1059, 1060 (9th Cir.1990); One World One Family Now v. City of Honolulu, 76

F.3d 1009, 1011 (9th Cir. 1995); Perry v. Los Angeles Police Dept., 121 F.3d 1365,

1366-67 (9th Cir. 1997); White v. City of Sparks, 500 F.3d 953, 954 (9th Cir. 2007); and

Hunt v. City of Los Angeles, 638 F. 3d 703, 708 (9th Cir. 2011). Each case is discussed

in turn below.

1. The Second Circuit’s Analysis

In New York City, the General Vendors Law (“Vendors Law”) requires that all

street vendors obtain a merchandise license before selling non-food goods or services in

public spaces. In 1979, the Vendors Law was amended to restrict the total number of
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merchandise licenses available to 853, with an exception for veterans. The Vendors Law

was also amended to exempt “newspapers, periodicals, books, pamphlets or other similar

written matter” from the licensing requirements altogether.

In Bery v. City of New York, 97 F.3d 689 (2d Cir. 1996), a group of visual artists

sued the City, arguing that the enforcement of the General Vendors Law against art

vendors violated their First Amendment rights. In that case, the Second Circuit ruled that

the Vendors Law could not be applied to sellers of paintings, photographs, sculptures,

and prints – which “always communicate some idea or concept” to the viewer, and thus

merit full First Amendment protection. Bery, supra, at 696.

Bery remains binding precedent within the Second Circuit, but the scope and

effect of the Opinion were significantly clarified in Mastrovincenzo. The plaintiffs in that

case designed and sold hand-painted clothing featuring designs, words, and numbers in a

“graffiti style.” Mastrovincenzo, supra, at 86. Given the City’s closed application list for

vending permits, the plaintiffs were effectively barred from selling their works on the

street. As in Bery, the plaintiffs in Mastrovincenzo challenged the application of the

Vendors Law to prohibit them from selling their works. Id. at 87.

The Second Circuit ruled that to answer the question whether any given work is

protected by the First Amendment, one has to determine whether the work’s “dominant

purpose” was expressive or utilitarian. Id. at 95. The district court followed this analysis

in Chase.

The Second Circuit ruled that the Mastrovincenzo plaintiffs’ work was not

presumptively entitled to First Amendment protection, but rather, was potentially

expressive. Id. at 93 (emphasis added). It ruled that only “paintings, photographs, prints

and sculptures are “presumptively expressive,” as the court held in Bery. Id. (citing Bery,
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97 F.3d at 696). The court found that everything else is “potentially expressive.” Id. at

94. The Mastrovincenzo plaintiffs argued that they were selling “paintings” – entitled to

automatic First Amendment protection under Bery, only they painted on non-traditional

shirts and hats. Id. at 86, 103. The court, however, rejected that argument, holding that

only paintings on canvas were “presumptively” expressive. Id. at 104. The court then

explained that the next question that must be asked in order to determine whether the

work was expressive, and thus protected by the First Amendment, was whether the

works’ utilitarian aspects outweighed it’s non-utilitarian attributes – i.e., “whether [the

works’] non-expressive purpose is dominant or not.”
1

Id. at 91. Using that test, the court

found that the Mastrovincenzo plaintiffs’ works had a predominantly expressive purpose

and did merit First Amendment protection. Id. at 105.

Nevertheless, the court held that the City of New York could ban the

Mastrovincenzo plaintiffs from selling their “art” because the city was imposing

reasonable time, place and manner restrictions on their sale, had substantial and non-

content-based reasons for imposing the restriction and left open ample alternative

channels of communication. Id.

Specifically, the court found that New York City had articulated various valid

interests: “(1) keeping the public streets free of congestion for the convenience and safety

of its citizens, (2) maintaining the tax base and economic viability of the city, and (3)

preventing the sale of stolen, defective or counterfeit merchandises.” Id. at 99 (internal

quotations omitted). The court found that the “dispositive issue” was whether the

1
Note that the Chase consent decree defined “expressive material” in similar terms: “For purposes of

this Permanent Injunction, ‘Expressive Material’ is defined as any item or items that (1) have been
created, written or composed by the person who sells, rents or exchanges them for a donation; (2) are
inherently communicative; and (3) have only nominal utility apart from their communicative value.” See
Exhibit 2 (emphasis in original).
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significant governmental interests that the Vendor Law promoted “would be achieved

less effectively absent the regulation.” Id. at 98 (quoting Ward, 491 U.S. at 799).

Accordingly, the court ruled that the requirement that “‘ample alternative

channels’ exist does not imply that alternative channels must be perfect substitutes for

those channels denied to plaintiffs by the regulation at hand,” nor did it mean that New

York City “was required to allow the plaintiffs to sell their work directly to the public in

an ideal venue.” Id. at 101-02. The court concluded that “whether a regulation is

narrowly tailored can only be determined by considering the scope of its application

relative to the government objectives being pursued, taking context into account.” Id. at

102.

2. The Ninth Circuit’s Analysis

The Ninth Circuit cases stand for the proposition that material that is

predominantly expressive is protected by the First Amendment, but that even protected

material can be regulated if the regulation (1) is necessary to support an articulated and

well-supported state interest, and (2) is carefully calibrated to address the stated interest.

Each of the Ninth Circuit cases cited by the district court is discussed briefly below, in

chronological order. It is important to identify the state interests the court deemed

sufficient to support calibrated regulation of expressive conduct and the nature of

permissible regulation.

Gaudiya Vaishnava Soc’y v. City of San Francisco, 952 F.2d 1059 (9th Cir. 1990),

addressed a San Francisco ordinance that required nonprofit groups selling “message-

bearing merchandise such as T-shirts, books, buttons, stuffed animals, jewelry and

bumper stickers” in city public places to apply for a peddler’s permit. Id. at 1060. The

court found that the ordinance violated the First Amendment because it placed no specific
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limits on the Chief of Police’s discretion to issue or deny a license and thus granted him

“complete discretion.” Id. at 1066. Accordingly, the court prohibited the city from

enforcing the ordinance against any non-profit organization “with respect to the sale of

merchandise which is inextricably intertwined with a statement carrying a religious,

political, philosophical or ideological message.” Id.

One World One Family Now v. City of Honolulu, 76 F.3d 1009 (9th Cir. 1995),

involved a Honolulu ordinance that banned on city sidewalks and public places the sale

by non-profit organizations of T-shirts imprinted with various religious and political

philosophies of the plaintiff organizations. Id. at 1011. The court distinguished Gaudiya,

saying that the ordinance in that case granted the police chief unbridled discretion to

grant peddling permits whereas, by contrast, Honolulu’s ordinance was a flat ban. The

court upheld the Honolulu law, finding that Honolulu had demonstrated a substantial

interest in (1) “protecting the aesthetic appearance of their communities by ‘avoiding

visual clutter;’” (2) maintaining the orderly movement of pedestrians on Waikiki’s

crowded sidewalks; and (3) “protecting local merchants from unfair competition.” Id. at

1013. In upholding the law, the court noted “the deference due the city council’s

determinations of necessity.” Id.

Perry v. Los Angeles Police Dept., 121 F.3d 1365 (9th Cir. 1997), addressed a Los

Angeles ordinance that banned commercial activity on the Venice Beach boardwalk, but

made an exception for non-profits. Id. at 1366-67. A street musician who wanted to sell

his recorded music and an “activist” who wanted to sell “literature, books, t-shirts,

bumper stickers, buttons, and other articles bearing political slogans” filed suit. Id., 121

F.3d at 1367. The Ninth Circuit reversed the course it had set in One World, and found

that, although the government had a legitimate interest in protecting the safety and

convenience of persons using a public forum, in promoting public safety, in the orderly
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movement of pedestrians, and in protecting the local merchant economy, the statute was

overbroad and thus violated the First Amendment. Id. at 1371. “Given the significant

state interests of the City, the statute is overly inclusive because it prohibits not only

purely commercial activities, but also protected expressive activities, like those of

plaintiffs here. Because the distinction between expressive activities by members of

nonprofit organizations and expressive activities by others is not narrowly tailored to

advance the government’s interests, the statute is unconstitutional on its face.” Id. The

Ninth Circuit distinguished One World by saying that the restriction in that case “did not

discriminate against certain types of speech depending on the speaker” – i.e., did not

discriminate between for-profits and non-profits. Id. The court did not say whether an

ordinance that banned all commercial activity on the Venice Beach boardwalk would

have been found constitutional.

In White v. City of Sparks, 500 F.3d 953 (9th Cir. 2007), the City of Sparks,

Nevada prohibited the sale of merchandise in its parks and limited sales in the

redevelopment area known as Victorian Square to those vendors having permits. Id. at

954. In an effort to comply with Gaudiya, the Sparks City Council made a limited

exception for items that had received the pre-approval of city employees through a “First

Amendment exception” to the vendor-permitting ordinances. Id. To gain such pre-

approval, an item had to have been submitted to the city and determined by city officials

to convey an obvious religious, political, philosophical, or ideological message. Id. The

ordinance was challenged by a “painter of nature scenes.” Id. The court noted that the

Supreme Court had not spoken directly on the protections afforded visual art, but had

been clear that the arts and entertainment constitute protected forms of expression under

the First Amendment. Id. The court then invalidated the Sparks ordinance, holding that

“so long as it is an artist’s self-expression, a painting will be protected under the First
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Amendment, because it expresses the artist’s perspective.” Id. at 956. (Notably, the

court specifically refused to rule whether all paintings merit First Amendment protection,

including “copies of another artist’s work or paintings done in an art factory setting.” Id.

at 956 n. 4) Thus, the Ninth Circuit expanded Gaudiya, in that it held that not only were

items that conveyed a religious, political, philosophical, or ideological message protected

by the First Amendment, but also all “inherently expressive,” material was protected. Id.

at 955.

Hunt v. City of Los Angeles, 638 F.3d 703 (9th Cir. 2011), presented a challenge to

two Venice Beach ordinances, one enacted in 2004, the other in 2006. Id. at 708. Both

required that any person engaging in allowable activities on the boardwalk obtain a

“Public Expression Participant Permit,” and spaces on the boardwalk where expressive

activity could be conducted were assigned pursuant to a weekly lottery system. Id. at

707. “Allowable activities” were defined in the 2004 ordinance to mean selling

“merchandise constituting, carrying or making a religious, political, philosophical or

ideological message or statement which is inextricably intertwined with the

merchandise.” Id. The Ninth Circuit found that plaintiffs, sellers of shea butter and

incense, were not clearly in or out of that category and, therefore, that the law was “void

for vagueness.” Id. at 711.

[A] police officer would have to engage in a ‘highly fact-specific analysis’
to determine whether a person selling merchandise is relaying a message,
whether that message qualifies as being religious, political, philosophical,
or ideological, and whether that message is inextricably intertwined with
the products being sold. Without any clear guidance from [the 2004 law] on
these issues, such determinations would necessarily be left to the subjective
judgment of the officer. … [T]his lack of clarity may operate to inhibit the
exercise of freedom of expression because individuals will not know
whether the ordinance allows their conduct, and may choose not to exercise
their rights for fear of being criminally punished.



38

Id. at 712-13.

The 2006 ordinance, on the other hand, prohibited all vendors and vending, except

for (1) “newspapers, leaflets, pamphlets, bumper stickers or buttons”; (2) “items which

have been created, written or composed by the vendor: books, cassette tapes, compact

discs, digital video discs, paintings, photographs, sculptures or any other item that is

inherently communicative and has nominal utility apart from its communication”; and (3)

“Performances by performing artists and musicians.” Id. at 707. Finding that the second

exception above (for “inherently communicative” items) was not too vague and clearly

proscribed the sale of shea butter and incense, the court went on to uphold the 2006

ordinance. Id. at 714-15. (The court never ruled on the lottery and permit system,

presumably because the plaintiffs would have been ineligible for a “Public Expression

Participant Permit.”)

Hunt was not the last word with respect to the Venice Beach regulations, however.

In Dowd v. City of Los Angeles, 2013 WL 4039043 (C.D. Cal. Aug. 7, 2013), a district

court considered the 2008 ordinance that there “was a space allocation system which

assigned performers to particular spots to effectively distribute the limited space of the

Boardwalk.” Id. at 8. The city defended the permit and lottery system, which it said

“provided a mechanism for officers to resolve disputes about space allocation in a neutral

manner,” was “designed to discourage pre-dawn arrival at the Boardwalk in order to

secure a space” and used to “expand the pool of potential performers to include speakers

who might not assert themselves in a first-come-first-serve situation.” Id. The district

court found that the ordinance appeared to be carefully crafted to resolve the problems

identified in the factual findings and upheld the lottery and space system. Id. The court

also upheld the height restriction, which limited performers and vendors to using items no

more than 4 feet above ground in any designated space:
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[T]he regulation, while limiting some speech, is not substantially
overbroad; Plaintiffs have some limitations on their performances—they
cannot use microphones of a certain height, and performers accustomed to
performing from ladders are unable to do so—but the limitations leave
ample channels of communication while advancing the City’s interests. The
limitations placed on Plaintiffs’ performances are not so substantial as to
lead the court to micromanage the City’s regulation of public safety and
aesthetics.

Id. at 13.

C. Street Performers

Street performances are a form of expression protected by the First and Fourteenth

Amendments of the United States Constitution. See e.g.¸ Davenport v. City of Alexandria,

710 F.2d 148, 150 (4th Cir.1983) (en banc). Beyond that, much of the law applicable to

street performances is undefined. So, for example, questions regarding what is a street

performer, whether a street performer can be licensed or even barred altogether under

certain circumstances, and to what extent the government can regulate street

performances, have no conclusive answers. As with other reasonable time, place and

manner restrictions, the key is that a government may not limit speech based on its

content, and may impose only those restraints that are “narrowly tailored to serve a

significant governmental objective” and leave open “ample alternative channels for

communication.” Ward, supra, at 791.

In Davenport v. City of Alexandria, 710 F.2d 148 (4th Cir. 1983), the Fourth

Circuit (which includes Maryland) considered an ordinance enacted by the City Council

of Alexandria, Virginia. The ordinance prohibited performances and exhibitions on the

sidewalks, walkways or other public property of the central business district of

Alexandria, and provided that a person who wanted to perform in an area where

performance was allowed had to first obtain a permit. Id. at 149-150. The ordinance was
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challenged by a street musician. The Fourth Circuit upheld the licensing requirement but,

after sending the case to the lower court for factual development, upheld the lower

court’s finding that “the total ban of street performers from public sidewalks throughout

the [central business district] and for all hours is much more broad than is necessary to

satisfy any interest in public safety the city has” and that “there has been shown no safety

interest substantial enough to outweigh the plaintiff’s First Amendment interests.”

Davenport v. City of Alexandria, 748 F.2d 208, 210 (4th Cir. 1984).

In 2001, the Eleventh Circuit upheld an ordinance that prohibited street

performances in the four block area of historic St. Augustine. Horton v. City of St.

Augustine, Fla., 272 F.3d 1318 (11th Cir. 2001). The ordinance defined “performance”

as follows:

Perform includes, but is not limited to acting, singing, playing musical
instruments, pantomime, mime, magic, dancing, and the sale of visual art
and wares, which shall include drawings and paintings applied to paper,
cardboard, canvas or other similar medium when such art is applied to the
medium through the use of brush, pastel, crayon, pencil, or other similar
object, and the creation, display and/or sale of crafts made by hand or
otherwise.

The following activities shall be prohibited because of issues of safety to
the public: Any activity involving spray painting or use of aerosols or
propellants, including air pressure, to spray or apply any liquid; the use of
fire; or the use of any weapon as defined within Florida Statutes.

Id. at 1321. The Court upheld the ordinance as a reasonable time, place and manner

restriction, citing the city’s interest in crowd and traffic control. Id. at 1333-34. There,

the city had filed a transcript of a Commission hearing and several affidavits to document

its governmental interests. Id. at 1334 n. 19. The issues discussed in these materials

included congestion, noise, illegal activity, rudeness, and diminished aesthetics. Id.

Curiously, this was not the city’s first attempt to regulate street performers. Some twenty
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years earlier, the city had enacted an ordinance prohibiting street performances on all

public property within the city, but a district court held the ordinance unconstitutional on

the ground that it was not narrowly tailored to serve a significant government interest. Id.

at 1328 n. 9.

More recently, in Berger v. City of Seattle, 569 F.3d 1029 (9th Cir. 2009), the

Ninth Circuit addressed street performance issues. This case dealt with the Seattle Center

Campus Rules, applicable to street performers in the twenty-three acres of outdoor public

park space contained within an 80-acre expanse of public space. Id. at 1035. The

plaintiff, Magic Mike, a street performer, challenged five of the Rules: Rule F.1, which

required “street performers” to obtain a permit before performing at the Center and to

wear a badge displaying that permit while performing; Rule F.2, which set forth the terms

and conditions for acquiring a “Street Performer Permit”; Rule F.3.a, which barred street

performers from “actively solicit[ing] donations”; Rule F.5, which limited street

performances to sixteen designated locations; and Rule G.4, which prohibited all Seattle

Center visitors, other than Center employees and licensed concessionaires, from engaging

in “speech activities” within thirty feet of a “captive audience.” Id.

The Court invalidated all but F.5., the 16 designated locations rule, which it sent

back to the trial court for factual development about how that rule would serve the

government’s interests. Id. at 1048-50.

The court was critical of the permitting requirement, which it found would apply

to all individual speakers who wished to express themselves in a public forum and was

not limited to only those performers who sought to attract a crowd of a sufficiently large

size, and thus was overbroad. Id. at 1040. In addition, the court found that the Rules

were not narrowly tailored and that Seattle could accomplish its goals (protecting the
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safety and convenience of park-goers by reducing territorial disputes among performers,

deterring harassment of audience members, and clarifying and coordinating potentially

competing uses) in less restrictive ways. Id. at 1041. Notably, it was the fact that the

Rules did not restrict performers to a particular territory or to a particular time period

within a given territory that the court thought made the lottery system not a good “fit” in

light of the government’s objectives. Id.

Even more recently, in Peck v. City of Boston, 750 F. Supp. 2d 308 (D. Mass.,

2010), a district court found that there were disputed factual issues that required a jury to

determine whether Boston’s restriction of performers at Faneuil Hall to a designated

“performance space” was a reasonable time, place and manner regulation. Id. at 316. In

dispute were issues regarding the city’s motivation for the restriction (whether it was

created for the purpose of addressing noise or to secure the Faneuil Hall property and

ensure public safety) and the size of the performance space. Id. at 314. (The plaintiff,

whose act consisted of appearing in a gold costume, painted in gold, claimed it was 225

square feet; the city said it was 5,000 square feet. Id. at 316.)

The latest word comes from the Fourth Circuit in Reynolds v. Middleton, 2015 WL

756884 (4th Cir. Feb. 24, 2015). There, the court considered a law that banned charitable

solicitations (e.g., panhandling) on highway medians. Id. at 1. The Fourth Circuit

stressed the importance of a developed factual record. Id. at 3. Relying on a recent

Supreme Court opinion, McCullen v. Coakley, 134 S.Ct. 2518, 2539 (2014), having to do

with Boston’s creation of a 35 foot “buffer zone” around abortion clinics, the court held

that the county could rely on common sense and logic to conclude that, by removing

solicitors from county roadways, the ordinance reduced the number of people engaging in

a dangerous activity and thus furthered the county’s safety interest in a direct and

material way. Reynolds, supra, at 6. Nevertheless, reliance on common sense and logic
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alone was not enough to sustain the regulation. In addition, the county needed to prove

that it actually tried other, less restrictive, methods to address the problem and that those

methods had failed. Id. at 6. In other words, the county had to show that alternative

measures would fail to achieve the government’s interests, “not simply that the chosen

route is easier.” Id. at 8. Because there was no evidence that the county ever tried to

improve safety by prosecuting any roadway solicitors who actually obstructed traffic, or

that it ever even considered prohibiting roadway solicitation only at those locations where

it could not be done safely, the county could not prove that it passed the “reasonable time,

place and manner” test. The court did not simply rule in favor of the plaintiff, however.

Instead, it found that the county should have an opportunity to gather and present

evidence sufficient to satisfy the McCullen standard, so it remanded the case to the

district court. Id.

IV. THE VENICE BEACH, CALIFORNIA ORDINANCE: ADDRESSING
SIMILAR ISSUES

A jurisdiction analogous to Ocean City for purposes of Boardwalk regulation that

has adopted ordinances that have been subjected to review in the federal courts is Venice

Beach, in Los Angeles. Accordingly, the most relevant portions of the Venice Beach

ordinance are discussed and set forth below.

In 2004, the City of Los Angeles adopted a Venice Beach Boardwalk regulation

that banned all commercial activity on the Boardwalk, except that it allowed permit

holders to sell “merchandise constituting, carrying or making a religious, political,

philosophical or ideological message.” Hunt, supra, at 712-13. When challenged, the

Ninth Circuit Court of Appeals found that the description of permitted activity in the

ordinance was unconstitutionally vague. Id.
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In 2006, Los Angeles amended its Venice Beach Boardwalk ordinance. The

ordinance continued to ban all sales, except it created exceptions that were less vague, so

that the ban did not apply to:

(1) Any individual or organization vending newspapers, leaflets, pamphlets,
bumper stickers or buttons;

(2) Any individual or organization that vends the following items, which
have been created, written or composed by the vendor: books, cassette
tapes, compact discs, digital video discs, paintings, photographs, sculptures
or any other item that is inherently communicative and has nominal utility
apart from its communication;

Although an item may have some expressive purpose, it will be deemed to
have more than nominal utility apart from its communication if it has a
common and dominant non-expressive purpose. Examples of items that
have more than nominal utility apart from their communication and thus
may not be vended under the provisions of this section, include, but are not
limited to, the following: housewares, appliances, articles of clothing,
sunglasses, auto parts, oils, incense, perfume, lotions, candles, jewelry,
toys, and stuffed animals;

(3) Performances by performing artists and musicians.

LAMC § 42.15.

As stated above, in Hunt, the Ninth Circuit Court of Appeals found that the revised

2006 Venice Beach ordinance was not unconstitutionally vague, but instead defined the

merchandise that could be sold in such a way that both police officers enforcing the law

and potential street vendors would know what was allowed. Id. at 714-15.

Note that the terms of “performer” and “performance” are expressly defined in the

Venice Beach ordinance:

11. Perform, Performing, Performance or Performances. To engage in any
of the following activities on public property: playing musical instruments,
singing, dancing, acting, pantomiming, puppeteering, juggling, reciting,
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engaging in magic, creating visual art in its entirety, presenting or enacting
a play, work of music, work of art, physical or mental feat, or other
constitutionally protected entertainment or form of expression. The terms
Perform, Performing, Performance or Performances shall not include:

(a) The application of substances to others’ skin, including but not
limited to, paints, dyes and inks;

(b) The provision of personal services such as massage or hair
weaving, cutting or styling;

(c) the completion or other partial creation of visual art;

(d) the creation of visual art which is mass produced or produced
with limited variation; or

(e) the creation of Handcrafts.

12. Performer. A Performer is a Person who Performs. Performer includes
the employers, employees, and agents of a Performer. Indicia of being a
performer include, but are not limited to, setting up performance
equipment, staging or orienting the performance towards the public,
performing in the same location for an extended period of time, performing
in the public over multiple days, seeking voluntary contributions through
passing around a hat or leaving open an instrument case or other receptacle,
and soliciting donations after a performance.

LAMC § 42.15. (It is unclear whether costumed characters would fall within the

definition of “performer.” According to an L.A. City Attorney, costumed characters do

not come to Venice Beach; he thinks because it is not profitable given the nature of

tourists in that area.) The preamble to the current Venice Beach ordinance states as

follows:

B. Findings and Purposes. The City Council of the City of Los
Angeles finds and declares as follows:

1. The Boardwalk and Recreation Area constitute a major tourist
attraction in the City, hosting approximately 16 million visitors annually.
The Boardwalk and Recreation Area are limited spaces geographically,
located in a narrow, linear City park that is bounded by the beach to the
West and private property to the East. The total width of the Boardwalk is
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only ten feet in certain sections and only as wide as 50 feet in other limited
areas. The space is further constrained by the fact the Boardwalk and
Recreation Area serve as emergency ingress and egress routes.

2. Historically, visitors, including tourists, have been drawn to Venice
beach because, the Boardwalk and Recreation Area served as a traditional
public forum for performance and visual artists, as well as other free speech
activity. Vendors of Food, Goods and Merchandise viewed the large
crowds of visitors to the Boardwalk and Recreation Area as a pool of
potential customers and Vending proliferated. As the numbers of
commercial Vendors increased, the number of Performers and persons
engaging in free speech activities decreased both because of the limited
amount of space and because of the change in atmosphere from a vibrant
center of art and expression to a commercial “flea market” atmosphere.
Competing interests for space on the Boardwalk and Recreation Area
intensified and physical altercations for space and disturbances of the peace
resulted in law enforcement responses and arrests.

3. Unregulated Vending and Performances adversely affect the historic
character of the Boardwalk, hamper rather than encourage a wide variety of
performances, visual artists and other free speech activity, as well as
jeopardize the public safety of visitors to the Boardwalk, resulting in an
economic and cultural loss to the City. Therefore, the Boardwalk requires
reasonable time, place, and manner restrictions to retain its unique historic
character as a center of performance, art, and other free speech activity,
preserve its status as a tourist attraction, protect the commercial life of the
Boardwalk, and ensure the safety and enjoyment of residents, visitors,
advocates, artists, performers, and Vendors alike. Due to its unique
historical, geographical, and physical characteristics, the Boardwalk
requires its own set of rules and regulations different from other public
parks in the City.

Id. The space allocation/rotation provision in the Venice Beach ordinance states:

E. Allocation and Use of Designated Spaces. The City’s Board of
Recreation and Parks Commissioners shall designate a total of 205 spaces
on the Boardwalk, referred to as the “Designated Spaces”. The Designated
Spaces will be available for use in accordance with a first-come, first-
served system or any other legally permissible allocation system adopted by
the Board at a duly noticed public hearing at which the public is provided
an opportunity to comment, as required by the Ralph M. Brown Act, posted
at the Recreation Office for at least ten (10) days prior to implementation.
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The 205 Designated Spaces shall be made available for the activities
described in Subsection D. above. Five of the Designated Spaces shall be
double-sized, large act spaces for Performers whose number of Performers
plus audience can be anticipated to exceed 25 Persons. Two of the regular-
sized Designated Spaces shall be made available for Persons engaging in
any activity that is described in Subsection D. and who are predominantly
giving away Food. The remainder of the regular sized, Designated Spaces
shall be made available for Persons engaging in any exempt activity
described in Subsection D.

Persons using the 205 Designated Spaces are subject to, and shall comply
with, the following restrictions and the Program Rules adopted by the
Board:

1. The five double-sized, large act Performer spaces historically have
been used by Performers (such as acrobats) whose performances require
more space than is available in a single-sized, Designated Space, and have
been used by Performers who attract large crowds due to the nature of their
performances. The five, double-sized, large act Performer spaces are the
only spaces able to safely accommodate large scale performances or a large
audience and, therefore, in order to facilitate a variety of Performances in
these double-sized spaces, the Performer spaces are subject to a rotation
requirement, whereby each Performer using one of the five Performer
spaces shall relinquish the space on the hour, every hour, whenever another
Performer is waiting to use the Performer space in which the Performer is
Performing.

Id. (The Venice Beach ordinance is attached in its entirety as Exhibit 8.)

V. THE CURRENT LAW IN OCEAN CITY REGULATING
PERFORMANCES AND SALES ACTIVITY ON THE BOARDWALK

A. The Town Of Ocean City Ordinance

In 2011, the City Council adopted an ordinance (Section 62 of the Code of the

Town of Ocean City) that required all street vendors and performers to confine

themselves to the street ends, required all street performers to register with the Town, and

banned all sales by street performers and vendors.
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That ordinance was challenged in federal district court. The lead plaintiff in that

case was Mark Chase, who is a member of the Task Force that is submitting this report.

As stated earlier, the district court found that some parts of the ordinance were necessary

to protect public health and safety, while others unnecessarily and impermissibly

curtailed First Amendment rights to free expression. Chase v. Town of Ocean City, 825

F. Supp. 2d 599 (D. Md. 2011).

In brief, the district court upheld that portion of the Town law that restricted street

performers to certain parts of the Boardwalk (the street ends, with the exception of the

end of N. Division Street, from which performers were excluded completely). Id. at 620.

The district court, however, struck down the licensing requirement, and ruled that the

Town could not prohibit the sale of “expressive materials” by street vendors. Id. at 630.

Although the district court’s 2011 Order defined “expressive materials,”

enforcement of the law has posed challenges. Specifically, police officers charged with

enforcing the law often have had to decide (and not known how to decide) whether any

given item sold on the Boardwalk was protected “expressive material.” The Order

defines “expressive materials” as follows:

any item or items that (1) have been created, written, or composed by the
person who sells, rents, or exchanges them for a donation; (2) are inherently
communicative; and (3) have only nominal utility apart from their
communicative value.

a. By way of example, and not limitation, the following items
ordinarily are inherently communicative and have only nominal utility apart
from their communicative value: books, pamphlets, cassette tapes, compact
discs, digital video discs, paintings, photographs, and sculptures.

b. By way of example, and not limitation, the following items
ordinarily either are not inherently communicative and/or have more than
nominal utility apart from their communicative value: housewares,



49

appliances, articles of clothing, sunglasses, auto parts, oils, incense,
perfume, lotions, candles, jewelry, toys, and stuffed animals.

See Exhibit 2.

B. How Police Implement Current Law

Immediately following the Chase ruling, the Town of Ocean City set about

educating the persons responsible for enforcing the law. To that end, the Police

Department sought guidance from the City Solicitor and then, through Lt. Pacini, trained

every police officer responsible for policing the Boardwalk. In addition, Lt. Pacini gave

a presentation to local merchants about the new law and put out an educational flyer for

Boardwalk performers and merchants. (February 9, 2015 Hearing Tr. at 15.) Lt. Pacini

was designated the “go-to” officer with respect to Boardwalk regulation, and all

questions or issues encountered by other police officers patrolling the Boardwalk were

brought to and resolved by him. (Id. at 16.)

Lt. Pacini describes enforcement of the ordinance as “a daunting task” and noted

that he was called upon to respond to at least one Boardwalk-related issue on a daily

basis. (Id. at 13: 19-20, 16.) Resources (including all of the time and efforts of Lt.

Pacini, one of the Police Department’s most senior officers) were diverted from other

pressing law enforcement needs in order to handle Boardwalk regulation. (Id. at 19.)

The Town operates under a red light/green light system referred to as “Gray Area

Expressive Material.” (Id. at 14:9-10.) Whenever a street merchant sets up on the

Boardwalk to sell items that are clearly non-expressive, the police do not permit him or

her to conduct business. Sellers of items that obviously are expressive (e.g., paintings on

canvas) are allowed to carry on their business. A police officer who encounters the sale

of items that are not clearly one thing or the other confers with Lt. Pacini, who is

responsible for giving a red or green light to any item as to which there is doubt. If Lt.
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Pacini determines that an item falls into a “gray area,” and he is in doubt as to whether it

is or is not “expressive,” sales of the item are permitted until Lt. Pacini has consulted

with the City Solicitor’s office.
2

Once counsel has given the item either a red or green

light, Lt. Pacini proceeds accordingly. (Id. at 14.)

C. Issues On The Boardwalk Under Current Law

Crowds that block the tram line, prevent emergency access to the Boardwalk, keep

tourists from moving and generally present a safety problem are a major concern. (Id. at

23.) Some of the performers put up elaborate signs (which rankles store merchants, who

must pay a fee in order to put out a sign); some use public facilities, such as benches or

the sea wall, to hold their wares; others rope or chain off areas so that others cannot

encroach on their space; others leave property behind to “stake out” their spots. (Id. at

24-26.)

D. Violations Of Other Laws

The proliferation of street performers has encouraged merchants who operated out

of traditional brick and mortar establishments to violate the zoning laws by bringing their

business out onto the Boardwalk where they could better compete with street vendors.

Thus, for example, outdoor stands selling henna tattoos (which have previously been

treated by law enforcement as “expressive” and, accordingly, were permitted to be sold

on the Boardwalk) have been set up and staffed by store owners or renters who sell henna

tattoo services inside their stores. (Id. at 19-21.) Lt. Pacini testified regarding one

incident in which a store merchant set up a henna stand directly in the spot where a street

2
On the day that he testified, Lt. Pacini had received an inquiry about one such item: jewelry made by

the person who wanted to sell it. Other items and/or performers that he deemed to fall within the “gray
area” were books, CDs of music that the seller was not performing, paintings that the seller was not
painting, tarot card readers and henna tattoo artists. Id. at 20.
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performer/vendor had set up – actually moving the street vendor’s stand out of the way,

and then threatened to kill the street vendor. (Id. at 36-37.) Because there is a great deal

of animosity and competition for space between traditional brick and mortar merchants of

henna tattoos and the street vendors, Lt. Pacini and his staff devote a great deal of time

and effort to pursuing these zoning violators, instead of engaging in other law

enforcement activities.

A group of individuals with whom Lt. Pacini has not known how to deal are the

“cartoon characters” – individuals who dress up as well-known cartoon characters and

then ask for tips after allowing themselves to be photographed by tourists. The cartoon

characters attract children and tend to wear costumes that hide their faces. Last summer,

some of the brick and mortar merchants decided to get in on the act, so they had their

employees (many of whom were students with J-I visas) put on a costume, go outside and

collect tips from tourists. (Id. at 25-26.) Usually, the merchants paid the student workers

(whose visas would not have allowed them to “perform” on the Boardwalk) an hourly

wage, while the merchants retained the much greater tip earnings. (Id. at 26).

At one point, Lt. Pacini wondered if cartoon characters were violating a copyright

or trademark. He contacted in-house counsel at the Disney Co. and the company was

unwilling to get involved. (Id. at 21.) Other types of street performers/vendors who raise

concerns for law enforcement and who might be acting in violation of other laws are:

disc jockeys and musicians who play amplified music; performers who erect stages and

platforms; impersonators; performers who bring weapons onto the Boardwalk;

performers who produce spray paint fumes or use generators, gasoline, umbrellas and a

dance pole on the Boardwalk; a hula hooper who asks children in the audience to join her

in performing; performers/sellers whose performances/sales involve the touching of

another – face painters, henna tattooists, hair braiders and featherers. (Id. at 21-2, 27.)
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VI. RECOMMENDATIONS

The preceding Sections I through V, the background portion of the Task Force

Report, were approved by the Task Force. After hearing live testimony, considering the

written submissions and taking into account our understanding of the law, this Task Force

recommends as follows:

A. Define “Expressive Material” And “Performer”

Both the creation, distribution and sale of expressive material and performances

are entitled to First Amendment Protection. (Below, these activities will sometimes be

referred to as “expressive activity.” Further, both vendors of expressive material and

street performers will sometimes be referred to as “street performers” or “performers.”)

Multiple issues have arisen as a result of uncertainty about whether any given item or act

qualifies as “expressive” or as a “performance.” For instance, the Ocean City police

department has had to divert resources – both time and manpower – to determining what

activities are expressive activities permitted on the Boardwalk. Lt. Mark Pacini, one of

the most experienced officers in the Ocean City Police Department, devotes all of his

time during the peak tourist season (roughly from Memorial Day to Labor Day) to

policing the Boardwalk and resolving issues encountered by performers, merchants and

other police officers who patrol the area.

Dealing with the uncertainties created by the current ordinance is difficult and

time-consuming. If an effective, efficient system were put in place to determine which

activities are expressive activities, Lt. Pacini’s time and efforts, as well as those of other

police officers, could be spent dealing with more traditional law enforcement matters.

Likewise, performers and street vendors are frustrated by not knowing whether or not

they will be or are engaging in permissible activity. Boardwalk merchants are also
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frustrated by not knowing what performances and street sales are permitted in close

proximity to their stores and whether they should attempt to extend their activities onto

the Boardwalk. Because everyone involved wants more certainty regarding what is

allowed, many have asked that the Town law explicitly define what is permitted on the

Boardwalk with respect to expressive activity by street vendors and performers.

Under the current system, one person (in law enforcement) has the authority and

obligation to interpret the law as amended by the district court ruling, and determine

whether any given activity is expressive, and can therefore be conducted on the

Boardwalk. These decisions many times have to be made with little time for reflection

and in the midst of a crowd and pedestrian traffic on the Boardwalk. Further, because

uncertainty exists as to whether or not any given use will be allowed, individual artists

and performers may unnecessarily censor themselves.

The current system of Boardwalk operation results in overcrowding, disorder and

unnecessary conflict. The Boardwalk is not large enough to accommodate every

performer who wants to perform in the prime, most heavily traveled portions of the

Boardwalk. Consequently, there are often altercations over a desirable spot, and conflicts

among performers about who has priority rights to any given location, often leaving

behind personal property in an attempt to stake out entitlement to a prime site. Because

there are so many performers on the Boardwalk, tourists often are overwhelmed. The

overcrowding also results in many store entrances being blocked by performers or the

tourists watching them and pedestrian traffic on the Boardwalk is severely hampered.

One witness described the proliferation of sidewalk performers and vendors as

“untenable.” (February 18, 2015 Hearing Tr. at 51.)
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Other jurisdictions have encountered similar problems and have addressed them

by putting into effect regulations that leave little doubt as to what activities are allowed

and not allowed and where expressive activity can be conducted. Accordingly, the Task

Force recommends that Ocean City adopt an ordinance that defines both “expressive

material” and “performance” so as to eliminate uncertainty. By defining these terms,

specifying what will be permitted and where it will be permitted, Ocean City can

alleviate congestion and conflict on the Boardwalk and improve the experience for all

involved without impinging on freedom of expression guaranteed by the First

Amendment.

The definition of performance below excludes henna tattoos and other analogous

personal services in which paint or dye is applied to the skin or hair or if there is touching

of the person for whom the services are performed. Many have expressed grave concerns

about “henna tattoo artists” for both health and safety reasons. Henna tattooists set up a

table or stand and offer to either sell or for a gratuity (sometimes for an explicitly stated

amount) draw on the arm, wrist or other part of a customer’s body using what they refer

to as “henna.” The ink used to draw “henna tattoos” is often hair dye that can irritate the

skin. Moreover, these individuals often have no accountability. There have been

instances when individuals who had adverse reactions to the dyes tried to go back to the

stand where they had the “tattoo” applied to learn more information about what had been

done to them, only to find that the stand was gone. The Worcester County Health

Department has been called to investigate the use of dyes and pigments in these sales and

performances, but has concluded that it lacks the power to regulate these services because

they are not performed inside licensed establishments. Many indoor establishments that

featured tattoo artists inside their stores have concluded that it is necessary to move their

operations outside in order to better compete with henna tattoo street vendors/performers.
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Tattooists, face painters, hair braiders and masseuses who operate outside a licensed

establishment are currently unregulated. The Task Force has concluded that the Town

should take action to protect the health and safety of Boardwalk visitors from

inappropriate touching and dangerous chemicals, and wants to reduce congestion on the

Boardwalk and competition and conflict between shop owners, henna tattoo artists and

street vendors (which has sometimes become violent).

Accordingly, the Task Force proposes that the Town adopt an ordinance regarding

Boardwalk regulation that contains the following explicit definitions:

Expressive material means newspapers, periodicals, books, pamphlets or
other similar written material; it also includes cassette tapes, compact discs,
digital video disks, paintings on paper or fabric, photographs, sculpture and
prints that have been created or composed by the vendor. The sale of these
items will be permitted on the Boardwalk at locations permitted under the
terms of this ordinance. The sale of any other item will not be permitted on
the Boardwalk. Expressive material shall not include the application of
substances to others’ skin, including but not limited to paints, dyes and
inks.

Performers will be permitted to perform on the Boardwalk at locations
permitted under the terms of this ordinance. The terms perform,
performing and performance, as used in this ordinance, mean to engage in
playing a musical instrument, singing, dancing, acting, pantomiming,
puppeteering, juggling, engaging in magic, presenting or enacting a play,
work of art, physical or mental feat or creating visual art. Indicia of a
“performance” or “performer” are seeking and/or accepting voluntary
contributions through any means, including passing around a hat or leaving
open an instrument case or other receptacle, soliciting, and/or accepting,
directly or indirectly, donations after a performance, attempting to draw
attention, convene an audience and/or engage onlookers as spectators or
participants in a “performance.”3 Individuals who dress in a costume, pose

3
The Task Force does not condone the aggressive solicitation of contributions by performers, expecting

solicitation at all times to be “non-aggressive.” The Task Force recommends that the Town Council take
legislative action to forestall aggressive solicitation, such as the adoption of a definition of “performer”
that recognizes that the aggressive solicitation of contributions is not an indicium of a “performer.”
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for photographs and solicit or accept gratuities will be deemed performers
and are subject to the rules and regulations pertaining to performers. The
terms perform, performing and performance shall not include:

1. The application of substances to others’ skin, including but not
limited to paints, dyes and inks; or

2. The provision of personal services that involve the touching of
another, such as nail painting or hair weaving, braiding, cutting, or styling.

The proposed definitions borrow from the laws of other jurisdictions that have

encountered issues similar to those faced by Ocean City. New York City, for example,

bans the sidewalk sale of every item except for written materials (“newspapers,

periodicals, books, pamphlets or other similar written material”) and paintings on canvas,

photographs, sculpture and prints. Mastrovincenzo, supra, at 83 n.2, 104. After

concluding that preventing congestion and providing for the safety of its citizens were

legitimate government interests, the Second Circuit Court of Appeals concluded that even

protected, expressive materials could be subject to reasonable time, place and manner

regulation in order to further those goals.

Similarly, the Venice Beach ordinance allows the street sale of only expressive

materials, including performances, but has defined street performances to exclude all

personal services or drawing on the skin. The definition proposed here would not

characterize as a “performer” a person who wants to sing, play an instrument, or engage

in other performance-like activity not for remuneration or for purposes of attracting a

crowd, but purely as a social activity.

B. Required Registration For Spaces In Which Expressive Activity Must
Be Conducted In The Most Congested Areas On The Boardwalk

The Task Force recommends that, in congested areas on the Boardwalk, the Town

require persons engaging in expressive activity to conduct this activity in designated
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spaces for which they must register. Further, the Task Force recommends that the Town

adopt rules and regulations regarding the assignment of the spaces and the activities that

may be undertaken by persons conducting expressive activity.

1. Location And Configuration Of The Spaces

The Task Force recommends that, with the exception of S. Division Street, the

Town establish the location and configuration of spaces between South 1st Street and

Ninth Street where expressive activity can be conducted. The most congested area of the

Boardwalk during the summer season is from South 1st Street to Ninth Street. This is the

area where most street performers are located. The Town should continue the practice of

permitting expressive activity only at the street ends, and thus, aside from S. Division

Street, the spaces should be located at the street ends between South 1st Street and Ninth

Street. On S. Division Street and after Ninth Street, the Town should require expressive

activity be conducted at street ends, but need not establish spaces. The Task Force

recognizes that S. Division Street contains a large street end plaza where performers who

generate larger crowds frequently perform.

The configuration and nature of the Boardwalk at street ends varies greatly from

South 1st Street to Ninth Street. No street end is precisely the same. For example, some

street ends have concrete plazas on either the east or west sides of the Boardwalk (or

both) while also containing a concrete tram pathway. Some street ends have facilities,

such as restroom buildings or picnic tables. Further, north of Fourth Street, the

Boardwalk narrows markedly, resulting in the tram running down the center of the

Boardwalk. Accordingly, the number and size of spaces that can be safely and

effectively accommodated varies at each street end. The Town should establish the

spaces at locations where crowds that gather around performers or persons selling

expressive material will not block access to the Boardwalk, store fronts, fire hydrants,
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public benches, or the tram lane. Where possible, the number of spaces per street end

should not exceed three, and the size of the spaces should be no greater than 100 square

feet. The spaces should be clearly marked to identify their location and boundaries, but,

in an effort to preserve the aesthetic qualities of the Boardwalk, these spaces should not

be demarcated by the painting of lines on the Boardwalk. Instead, the Task Force

recommends that the Town determine a more appropriate manner to define the spaces.

The Task Force has not conducted a specific analysis to identify the appropriate

number and configuration of spaces on each street end. The Task Force, however,

believes that establishing spaces in this fashion will provide ample opportunity for

expressive activity conducted by performers mindful of the need to ensure the free flow

of pedestrian traffic and access to stores and other facilities. The Task Force recommends

that, prior to establishing spaces, the Town perform an analysis that determines the

appropriate number and configuration of spaces on each street end. With respect to street

ends, the Task Force recommends that, if the Town Council should decide to enact an

ordinance which requires the establishment of spaces, at the time it enacts the ordinance

the Council should adopt a resolution in which it identifies with specificity the location

and configuration of spaces.

2. Assignment Of, And Registration For, The Spaces

Further, the Task Force recommends that the marked spaces between South 1st

Street and Ninth Street be assigned twice a week at a location in City Hall or another City

government office. The spaces should be assigned on a first come, first served basis

pursuant to the procedure described below. A person seeking to have the space assigned

to him or her for the following Monday through Thursday must register for the space on

the preceding Monday by providing his or her name, and the names of all persons
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participating in the expressive activity. A person seeking to have the space assigned to

him or her for the following Friday through Sunday must register for the space on the

preceding Friday in the same fashion.

Further, at the time a person seeks to register for a space, the Town official should

provide the person with a registration form that states the rules and regulations for the use

of the space. The Town should also require the person seeking to register to pay a

nominal fee to be determined by the Town for the administration of the registration

system. A person seeking to register should be required to describe on the form the

nature and scope of the activity in which the person intends to engage in sufficient detail

that the Town official responsible for assigning the space can determine that the person

will be engaging in permitted expressive activity. The person seeking to register must

sign the form and the form should state that the person registering for the space has

reviewed the rules and regulations for the use of the space and agrees to comply with

them. Furthermore, the Task Force recommends that upon registering for an assigned

space, a performer must furnish proof of an insurance policy maintained by the

individual(s) seeking to engage in expressive activity. The Task Force recommends that

the Town determine the minimum amount of coverage for which the required insurance

should provide. Finally, the Task Force recommends that this insurance policy contain a

“hold harmless clause” with respect to the Town.

A person will be prohibited from registering for a space on the same street end

during the same week. Thus, if the Town establishes spaces designated as A, B, and C at

the end of Second Street, the person or persons who are registered for Space A on Second

Street the Monday through Thursday of the first week of June cannot later register for a

space at the end of Second Street from Friday through Sunday during the first week of

June. Additionally, if a person registers for Space A on Second Street from Friday
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through Sunday during the first week of June, that person or persons may not later

register for a space at the end of Second Street from Monday through Thursday during

the second week of June.

The Task Force carefully considered the testimony of many witnesses that spaces

should be assigned at random by a lottery and that a rotation system should be

implemented. The Task Force concluded, however, that street performers should be

allowed to exercise some control over their location and that it would be unfair to assign

a street performer at random to a location removed from the busiest areas of the

Boardwalk when spaces are available in these areas. The Task Force believes a

requirement that a performer not be located at the same street end on successive weeks

should be sufficient to meet the goal of rotating performers.

3. Use Of The Spaces

The Task Force recommends that expressive activity be permitted in the spaces,

subject to specific rules and regulations. The rules and regulations should be included in

the City Ordinance, and the Task Force recommends that these rules include a prohibition

on physically affixing props to the Boardwalk surface and a height limitation of four feet

on props. In addition, a person utilizing a space should not be permitted to rope off or

demarcate the spaces in any way. Persons may not leave equipment or props unattended

in the space for more than 15 minutes. Further, the Town should only permit the spaces

to be utilized at specified times. The Task Force recommends that the specified times be

between 10:00 a.m. and 12:00 a.m. during the week, and between 10:00 a.m. and 1:00

a.m. on weekends. On any day of the week, however, the creation or amplification of

music and amplification of sound of whatever nature should not be permitted after 11:00

p.m. The Task Force recognizes 11:00 p.m. as an appropriate time to cease the creation

or amplification of music and amplification of sound because outdoor entertainment by



61

restaurants and businesses on the Boardwalk is not permitted after 11:00 p.m.

Furthermore, the Task Force recognizes that law enforcement is authorized to curtail

unreasonably loud noise pursuant to the Town’s existing noise ordinance. Code of the

Town of Ocean City, Maryland Sect. 30-271.

The Task Force heard testimony regarding pole dancing on the Boardwalk. Under

certain circumstances, dancing can constitute expressive activity entitled to protection

under the First Amendment. Dancing is not entitled to such a protection, particularly in a

public place such as the Boardwalk, where it involves nudity, pornography or obscenity.

Section 62-5 of the Ocean City Code currently prohibits nudity, pornography and

obscenity on the Boardwalk. Accordingly, the Task Force believes that it must be left to

law enforcement to determine whether the given conduct involves nudity, pornography,

or obscenity.

The Task Force also heard testimony that crowds gathered around street

performers obstruct traffic on the Boardwalk and access to stores and restaurants. The

Task Force believes the spaces in the heavily traveled areas of the Boardwalk can be

located and configured in such a way as to alleviate undue congestion. Nonetheless, the

Task Force recognizes that law enforcement has authority to prevent the obstruction of a

public way under the Maryland Code of Criminal Law § 10-201(c)(1), which provides

that a person may not willfully and without lawful purpose obstruct or hinder the free

passage of another in a public place. Id.

4. Boardwalk Issues To Be Addressed By Requiring Registration
For Spaces In The Most Congested Areas On The Boardwalk

The Task Force believes that the recommendations described above regarding the

regulation of expressive activity on the Boardwalk will address a number of issues raised
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by witnesses who testified before the Task Force. First, City police officials, particularly

Lt. Pacini, noted that, in the most congested areas of the Boardwalk, street performers

and individuals selling expressive material generate crowds which block (1) the flow of

traffic on the Boardwalk, (2) the tram pathway, (3) access to retail stores and restaurants

on the Boardwalk, (4) fire hydrants, and (5) public benches. This situation causes harm

to the retail stores and restaurants and results in conflict between street performers and

retail merchants and restaurant owners. The congestion also makes the Boardwalk

experience less enjoyable for the public and creates safety issues when individuals or

props are in the pathway of the tram and block fire hydrants. It could be suggested that

police already have authority to disperse crowds where there is a dangerous situation,

traffic is hindered or access to a store or restaurant is blocked. Police action in this

situation, however, is not preferable. It causes disruption to the activities of the

performers and merchants and makes the experience of members of the public less

pleasant. Further, such action by the police increases the likelihood of a confrontation

between a member of the public and the police that would otherwise be completely

avoidable. By requiring the street performers and persons selling expressive material to

conduct their activities within the designated spaces in the congested areas of the

Boardwalk, the congestion problem can largely be ameliorated and a better situation can

be created for street performers, merchants and members of the public seeking to enjoy

the Boardwalk.

Additionally, the Task Force heard evidence that the current law authorizing

expressive activity generally on the Boardwalk has resulted in retail store owners

violating the spirit, if not the letter, of zoning laws by locating sales or service facilities

on the Boardwalk itself in front of their stores. A requirement that expressive activity be

conducted in designated spaces, which will not be located in front of retail stores, would
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eliminate the problem of retail store owners expanding onto the surface area of the

Boardwalk.

Furthermore, under existing law, police officers are required to make immediate

judgments, many times in the midst of a crowd, as to whether sales or service activity is

expressive activity protected by the First Amendment. Police officers often erred on the

side of permitting the activity, thus undermining the Town’s policy of not permitting non-

expressive, commercial activity on the Boardwalk and exacerbating the general

congestion and other problems caused by commercial activity on the Boardwalk.

Further, uncertainty on the part of potential performers as to whether their activity

constitutes protected expressive activity may deter the individuals from engaging in

expressive activity. The Task Force’s recommendation that persons be required to

register for spaces in the congested areas and briefly describe the nature and scope of

their activities would address these issues by having a Town official determine whether

the proposed activity is permissible, with time for reflection (and, if necessary, an

opportunity to consult the City Solicitor). Most importantly, this procedure would

eliminate the need for police officers having to make this legal judgment in the midst of a

large and busy crowd where there is the potential for miscommunication and conflict.

Another problem identified by testimony before the Task Force was that street

performers sometimes occupy public benches, construct platforms that are affixed to the

Boardwalk, utilize props that obstruct the view of the beach and ocean, and obstruct

access to fire hydrants. The Task Force’s recommendation that the Town establish

spaces in the congested areas would prevent performers from occupying public benches

and blocking fire hydrants. Outside of the congested areas, these issues can more easily

be addressed on a case by case basis. Further, the Task Force recommends that the Town

place height limitations on props that can be utilized by performers and prohibit
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performers from affixing props to the Boardwalk itself. These restrictions should prevent

performers from damaging the Boardwalk by affixing props and prevent them from

blocking the view of the beach and ocean.

Additionally, the Task Force received evidence that the fumes from spray paint

utilized by performers or persons selling expressive material can be annoying,

uncomfortable and potentially unhealthy. The Task Force, however, decided not to

recommend that spray painting be prohibited on the Boardwalk. The Task Force found

that spray painting is central to activity that is expressive in nature and provides

enjoyment to visitors to the Boardwalk. The Task Force believes that its

recommendations on the establishment and use of spaces in the congested areas strikes

the correct balance on this issue. By locating the spaces away from store fronts and

restaurants, the Town would reduce the extent to which people will be exposed to the

fumes. Further, by prohibiting performers and persons selling expressive material from

registering for a space on the same street end in consecutive performance periods, the

recommendation would eliminate the possibility that certain areas will be continuously

exposed to the fumes for the entire season.

Furthermore, certain witnesses expressed concern that individuals dressing as

costumed characters were able to conceal their identity and may interact in an

inappropriate manner with children. The Task Force did not receive any evidence that

such conduct had actually occurred, but finds that the likelihood that such an event might

occur would be reduced if costumed characters were required to register for a space and

identify themselves in the congested areas. This procedure would deter inappropriate

conduct and would enable law enforcement authorities to quickly and effectively

investigate complaints of misconduct by costumed characters. Outside of the congested
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areas the potential for misconduct by costumed characters is less acute and can be more

easily addressed on a case by case basis.

5. The Legal Validity Of The Task Force Recommendations

The Task Force has concluded that the recommendation that persons be required

to conduct expressive activity in designated spaces in the congested areas, and be subject

to delineated rules and regulations, would be consistent with the analysis of district court

opinions governing the Town’s Boardwalk and First Amendment principles. As

explained in detail above, the government may impose reasonable “time, place, and

manner” restrictions on speech provided that the restrictions “(1) are “justified without

reference to the content of the regulated speech”; (2) are “narrowly tailored to serve a

significant governmental interest”; and (3) “leave open ample alternative channels for

communication of the information” that the speaker wishes to communicate. Clark,

supra, at 293.

Further, the requirement that a restriction be “narrowly tailored to serve a

significant governmental objective” means that the governmental goal would be achieved

less effectively without the regulation. Ward, supra, at 798. The restriction need not be

the least restrictive means available for achieving the objective, but it must not be

substantially broader than necessary. Id. at 800. A restriction may be too broad if there

are numerous and obvious less burdensome and more precise alternatives. Id. at 797.

Whether there are “ample alternative channels for communication” is a very specific

determination that will vary for each situation. The key question is whether the speaker’s

ability to communicate effectively and reach the intended audience is threatened by the

government regulation. Id. at 802; see also, Heffron, supra, at 655.
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In Dowd, the district court applied these rules to uphold a City of Los Angeles

ordinance applicable to Venice Beach. Dowd, supra, at 22. The ordinance assigned

performers to specific spaces on the boardwalk for the purpose of distributing limited

space on the boardwalk and preventing congestion. Id. at 8. The city argued that the

assignment of spaces provided a mechanism for police officers to resolve disputes over

space and to allocate space in a neutral manner. Id. The assignment of spaces – the city

contended – also expanded the pool of potential performers who might not assert

themselves on a first come, first served basis or be willing to arrive at the crack of dawn

to reserve a space. Id. at 8-9. The city also imposed a height restriction on the use of

props to no more than four feet above the ground. Id. at 12-13. The district court found

that, while the restrictions did have some tendency to limit speech or expressive activity,

it was not substantially overbroad and was geared to addressing important governmental

interests in the safe and pleasant use of the boardwalk. Id. at 13.

The Task Force believes that the district court’s reasoning in Dowd is persuasive

and applicable to the recommendations that it has made. Further, the Task Force believes

that it is important that the Town has now had the benefit of three years of operating

under the terms of the existing Ordinance as modified by the district court. This

experience, as explained by testimony before the Task Force, has formed the basis for the

limited and tailored new regulations that the Task Force recommends. In Reynolds, the

Fourth Circuit considered a law that banned panhandling on highway medians imposed

by a county ordinance. Reynolds, supra, at 1. The Fourth Circuit ruled that the County

could not rely on common sense and logic alone to prove that such activity was

dangerous and that a ban was necessary to address the conduct. Id. at 6. Rather, the

County had to demonstrate that it had tried less restrictive methods, such as prosecuting

individuals who actually obstructed traffic. Id. The Court remanded the case to the
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district court to give the County an opportunity to gather and present such evidence. Id.

at 8.

In the present case, the Town has had three years of experience with permitting

expressive activity on street ends throughout the Boardwalk, except at the end of N.

Division Street. This experience has brought to light certain specific issues created by

such activity, but the Task Force believes that these issues can be addressed by the

regulations it recommends with minimal impact on expressive activity. Indeed, as

explained above, some of the recommendations should make it easier and safer to engage

in expressive activity in the congested and busy environment of the Ocean City

Boardwalk during the summer season.

C. Tables, Generators And Other Materials Used By Street Vendors And
Performers

Many people have expressed concern that street performers sometimes appropriate

what are meant to be public spaces and accommodations (e.g., benches) and use them

either to store their belongings or as part of their act. The Task Force believes that, by

granting performers a designated space in the congested areas, this problem will be for

the most part solved. It is expected that performers will confine themselves to the

designated areas, which will exclude all public accommodations.

Within their designated spaces, performers may use tables, signs and other

equipment that is not affixed to the Boardwalk as they deem necessary. The Town,

however, wants to ensure the safety and aesthetic attractiveness of the Boardwalk. Many

witnesses expressed concerns about generators on the Boardwalk for reasons having to do

with both noise and safety. David Hartley, Ocean City’s Fire Marshall, testified that

generators pose potential safety risks because they produce exhaust and heat up,
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potentially causing burns. In particular, he thought fueling and re-fueling generators on

the Boardwalk was dangerous.

Because generators pose a fire hazard and are unsafe, noisy and produce exhaust

fumes, the Task Force recommends that they be banned in the vending/performance

spaces. In addition, the Town tries to maintain an aesthetic standard and to reduce blight

and visual clutter by enforcing its zoning laws, which require merchants to limit their

outdoor displays on the Boardwalk. The Town’s interests in maintaining the

attractiveness and visual appeal of the Boardwalk can best be accomplished by requiring

street vendors to observe some of the same restrictions with which merchants must

comply, especially when it comes to outdoor signs and displays. Accordingly, we

recommend that street performers and vendors, like merchants, observe prohibitions on

any display of more than four feet in height. Ocean City, MD Code of Ordinances, Sec.

110-884.

Restrictions on the types and size of equipment allowed in a public space that are

content-neutral – that is, that are not aimed at repressing any particular speech because of

its content – raise no constitutional concerns as long as they are reasonably related to

furthering a legitimate government interest. Here, the interests advanced by the

regulations are health and safety, and prevention of visual blight.

D. Closing Of Dorchester Street And Additional Streets To Performers
And Street Vendors

The Task Force heard testimony from Lt. Ward Kovacs, a 33-year veteran of the

Ocean City Beach Patrol who has been stationed at the Boardwalk for 30 of those years.

Lt. Kovacs testified that the current system for getting onto the beach in case of

emergencies presents a severe safety hazard.
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Frequently, when Beach Patrol vehicles need to cross the Boardwalk, they have to

wait for the crowds that are assembled to watch the street performers there make way for

the vehicles, and have to wait for the performers or vendors (some of whom have

elaborate booths, signs, stages or other equipment) to dismantle their set-up so that the

Beach Patrol vehicles can pass. Sometimes, the hold-up can cause dangerous delays. Lt.

Kovacs described various incidents that occurred last summer when the Beach Patrol

tried to reach drowning victims and the crowds caused “life-threatening delays.”

(February 9, 2015 Hearing Tr. at 41:16.) On one occasion, a street performer set up at

the corner of Dorchester actually refused to move out of the way of the emergency

vehicle, which carries on board a defibrillator – the only one available on the Beach. (Id.

at 42.) The performer let the vehicle through only after Lt. Pacini, of the Ocean City

Police Department, had been called and came to the scene. (Id. at 43.) On two other

occasions, the delay in crossing the Boardwalk meant that one rescue officer struggled

alone in the surf with a drowning victim until a second rescuer, stuck on the Boardwalk,

could get there to help him. (Id. at 44.)

In order to avoid these life-threatening incidents, Lt. Kovacs requested, and this

Task Force recommends, that Dorchester Street be closed off to street performers,

thereby facilitating emergency access to the Beach.4

In order to ensure that emergency vehicles are able to access the Beach as quickly

and efficiently as possible, the Task Force further recognizes the need for emergency

4
Additionally, the Beach Patrol uses ATVs with low pressure tires for emergencies. (February 9, 2015 Hearing Tr.

at 39.) The Patrol stores the majority of these vehicles on Dorchester Street. (Id.) The ATVs cannot lawfully reach
N. Division Street by state highways like Baltimore Avenue, which provides an appropriate path under urgent
circumstances. This problem is avoided by affording emergency vehicle access to the Boardwalk via Dorchester
Street, a city thoroughfare not subject to the state highway proscription.
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access at each “at grade” Boardwalk intersection. At each of these “at grade” locations,

the streets meet the Boardwalk at a level intersection, thereby allowing emergency

vehicles access to the Beach expeditiously and without having to travel to N. Division

Street or Dorchester Street. Therefore, to facilitate the ease of emergency access, the

Task Force recommends that, in addition to N. Division Street and Dorchester Street,

performers be prohibited from conducting expressive activity at the ends of the following

streets: South First Street, Worcester Street, Third Street, Fifth Street, Seventh Street,

Surf Avenue, and Ninth Street. North of Ninth Street, the Task Force recommends that

expressive activity by performers on every street end between and including 15th Street

and 27th Street be prohibited in consideration of the reasons provided above.

E. Signs Disassociating The Town From Street Performers

The Task Force heard testimony that many tourists assume that the Town of

Ocean City has vetted, endorsed and assumed responsibility for street performers. It has

been suggested that this perception could lead people to trust the performers more and

could, for example, make some people feel more at ease about their children engaging

with costumed characters. Such a misperception could lead to a tourist being defrauded

or injured by a street performer. In order to help forestall such problems, the Task Force

recommends that the Town make use of the existing LED monitors along the Boardwalk,

which should be used to deliver a message stating that the street performers are not

employees of the Town, nor are they affiliated with the Town in any representative or

official capacity. Additionally, the Task Force recommends that the Town deliver the

same message through the media, by way of example, and not limitation, the local Ocean

City public information (or “resort”) television channel, as well as the official “Ocean

City, MD” website sponsored by the Town’s Department of Tourism.
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F. Use Of The Amphitheater On Caroline Street

The Task Force recommends that the Town prohibit performers from utilizing the

Caroline Street Amphitheater as a performance area.

G. Enforcement Procedures

The Town of Ocean City, Maryland is a municipal corporation organized under

Article XI-E of the Maryland Constitution. As such, the legislative body of the Town

may enact and adopt ordinances necessary to exercise the authority of the municipality.

Md. Code, Local Gov’t § 4-103(b)(3); § 5-203. These ordinances may provide that a

violation of the Town’s ordinances will be considered a civil offense or “municipal

infraction.” Md. Code, Local Gov’t § 6-102. Lastly, a fine not to exceed $1,000 may be

imposed for each municipal infraction. Id.

As a municipal corporation, the Town has adopted a Charter containing the

governing laws relating to the incorporation, organization, government, and affairs of the

Town. The Charter may be found at Sect. C-101, et seq. of the Code of the Town of

Ocean City, Maryland (“Ocean City Charter”). With respect to enforcement, the Charter

recognizes that the Mayor and City Council of Ocean City may provide for the

enforcement of this Charter and of any ordinance or regulation made thereunder. Ocean

City Charter § C-416. In particular, the Charter provides that the Mayor and City

Council are empowered to provide civil penalties for any violations of the Charter or

related ordinance or regulation. Id.

Accordingly, under the Maryland Code for Local Government and the Ocean City

Charter, the City Council of Ocean City may enact a civil enforcement statute that allows

police officers to issue fines not to exceed $1,000 for infractions of an ordinance

regulating activity on the Boardwalk. Currently, Sec. 62-5 of the Code of Ordinances
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(“the Code”) describes the prohibited acts on the Boardwalk, and includes an

enforcement provision which states that any individual who violates Sec. 62-3, 62-4, and

62-5 of the Code shall be deemed to have committed a municipal infraction and shall be

subject to the penalty provisions for such offenses found in Sect. 1-8(c) of the Code. The

Task Force recommends that § 62-5 be amended to subject an individual to a fine of no

less than $25.00 and no more than $1,000.00 if the person is found to have violated the

provisions governing the Boardwalk which have been recommended by the Task Force.

Additionally, the Task Force recommends that a police officer have authority to

evict a performer from a space for 24 hours if the police officer determines that the

performer is utilizing the space in violation of the Town Code.

H. Reconvening Of Task Force

Finally, Task Force members believe that the process of sitting down together,

identifying concerns and attempting to craft solutions that would be acceptable to all

constituencies was a useful one. The Task Force recommends, therefore, that the City

Council cause the Task Force to reconvene sometime during the summer when changes

to Boardwalk regulation have been implemented and there has been time to see how

those changes are working.

Greg Shockley, Chairman
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i

~ P R O C E E D I N G S t necessary to protect public health and safety while

2 ~ 2 others unnecessarily and impermissibly curtailed

3 CHAIRMAN SHOCKI,EY: All right. Being the 3 first amendment rights to free expression. The

4 appointed time, let's get started. Good afternoon, 4 Court issued an Order enjoining enforcement of some

5 everybody. My name is Greg Shockley. I am the 5 of the portions of the ordinance, Jncluded, and

6 Chairman of this Task Force. Before we begin Pd 6 later in your binder there's a copy of this, the

~ like to thank and introduce all of the Task Force ~ Court Order issued by Judge Hollander labeled

$ members and say a little bit about why the Task g Preliminary Injunction, another document labeled

9 Force was convened and what we have been charged to 9 Consent Decree, and a copy of the ordinance itself

~o do. ~o which appears at Section 62 of the Code of the Town

» We're here because on January 13, 20l 5, 1 ~ of Ocean City.

~Z the Mayor and City Council of Ocean City adopted 12 Judge Hollander issued a Memorandum

13 resolution 2015-1 entitled A Resolution Establishing 13 Opinion explaining her reasoning and that, too, is

~ 4 a Task Force to Study the Issues Regarding Boardwalk ~ 4 in the Task Force binder.

15 Regulation. A copy of this resolution has been ~ 5 ]n essence, Judge Hollander upheld the

16 included in the binder that we have received. Tn ~ 6 portion of the Town la~v that restricted street

~~ fornung this Task Force the Mayor and City Council ~ ~ performers and street vendors to certain parts of

~$ have appointed me as well as Mark Chase, Lee ►e the Boardwallc (the street ends, with the exception

~9 Gerachis, Frank Knight and Bob Rothermel to serve. ~ 9 ofNorth Division Street, from which vendors and

20 I have an opening statement and Pll read it. Pm 20 performers were excluded completely). She shuck

21 not a very good reader but I need to stay on point, 21 down the licensing and registration requirement,

Page 3 Page 5

~ so I will read it. So bear with me as I go through t however, also ordered that Ocean City could not

2 this opening statement, 2 prohibit tl~e sale of e~cpressive materials by street

3 As we ]mow, the Boardwalk is a valuable 3 vendors and performers.

4 resource for the Town. It attracts thousands of 4 Although Judge Hollander's 2011 Order

5 people to Ocean City every year and is crucial to 5 defined e~cpressive materials, enforcement of the law

6 the image the Town wants to project and to the 6 has posed challenges. Specifically, police officers

~ economy both to fhe Town and many of the 7 charged with enforcing the law who have often had to

$ individuals, In order to protect this resource the $ decide (and not lrnown how to decide) whether any

9 Town found it necessary to regulate behavior on the 9 given item sold on the Boardwalk was protected

t0 Boardwalk. At one tixne street performers and street ~o expressive material,

~ ~ vendors were per~nitfed to set up anywhere on the i > Other issues have arisen as well with

12 Boardwalk. in 2011 the City Council adopted an ~ 2 respect to the enforcemeart of the law and the

~ 3 ordinance that required all street vendors and ~ 3 Boardwalk regulation in general.

~ 4 performers to confine themselves to street ends, ~ 4 ]n 20l 3 the Town passed and tried to

~ 5 required all street performers to register with the ~ 5 en#'orce a Boardwalk noise ordinance, Judge

16 Town, and banned all sales by street performers and ~b Hollander struck it down on first amendment grounds

17 vendors. ~ ~ also. Materials related to this case have also been

~ $ This ordinance was challenged in federal ~ $ provided in your binder. The Mayor and City Council

19 court. The lead plaintiff in this case was Mark ~ 9 have asked this Task Force to investigate

20 Chase who sits on our Task Force today. The Court 20 enforcement issues and after hearing from various

21 found some ofthe parts ofthe ordinance were 21 constituencies including street performers, street

Al Betz & Associates, Tnc.
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~ vendors and brick and mortar merchants, to issue a ' consider and some of the wifiesses we should hear

2 report documenting our findings and recommending a z from on these issues. If the Task Force members

3 course of action including, if appropriate, issuing 3 wish to consider other witnesses and issues we will

4 proposed legislation. 4 add them to our list today. You will also see in

5 To that end, we have established the 5 your binders a place for ordinances that apply to

6 following schedule: Today, February 5, 2015, we 6 other similar jurisdictions. It is empty now but I

~ will determine what issues we will consider and what ~ will provide you materials for that dab and ask that

$ witnesses we want to hear from. On February 9, a you let me know what other jurisdictions you would

9 2015, at 6:00 p.m. and again on February 18, 2015, 9 like to heaz about. I will be happy to get those

to at 1:00 we will hear live testimony from witnesses ~o other ordinances for you. If you go to the tab

> > who have identified and asked to testify before the > > Issues, which is 9.

~Z Task Force. Members ofthe public are encouraged to 'Z One other thing Pd like to add is that

t3 attend and testify at these hearings as well. 13 our proceedings are being recorded as always in this

~ 4 Tn keeping with the practice of Town ~ 4 chamber. We also have a Court Reporter taking down

15 Council meetings persons not specifically called to 15 what is said today as well. So we will have both

t6 testify by the Task Force will be al)otted 3 to 16 records available to us in the future.

17 5 minutes to provide remarks. "This Task Force will » Tn my conversations with the Town, and

~ $ accept written submissions of any length; however, 18 being a business owner along the Boardwalk, I came

t9 they must be received on or before February l7, 19 up with a couple issues that are a good place to

20 20j $, 20 start, I think, and they're listed. 71~e first issue

21 After the second public hearing T have 21 is the effect of street performers and vendors on

Page 7 Page 9

~ described, on Febzuary 18th, the Task Force will ~ tragic circulation and the use of the Boardwalk.

Z determine what finds and conclusions it wishes to Z And the other issue I identified is additional

3 present to the Mayor and City Council. 1 will then 3 regularions on the Boardwalk behavior regarding

4 draft a report setting forth the Task Force findings 4 health, safety, noise and emergency acczss. Sothis

5 and wnclusions and will send the draft report to S is our stepping offpoint for this. We all spend

6 each Task Force member in advance of our final 6 time on the Boardwalk. We all make our livelihood

? meeting which will be held on March 25, 2415. ~ on the Boardwalk. And now is the time to get this

$ At the final meeting the Task Force may 8 ball rolling. 'Ihe first place that we`ve been

9 propose any additions or amendments to the draft 9 tasked to start is identifying the issues that we

►o report. We will vote as necessary and the majority ~o need to look at, bring forward, discuss and find

> > view will determine what is in tl~e Task Force > > solutions for. So PIl open it up to you guys or we

12 report. I will then issue a final report soon after 12 can discuss the first two that we've listed in the

i3 that last meeting taking into account all the 13 packet. Peel free to jump in.

t4 proposed amendments and additions. A.ny Task Force 14 MEMBER I20THERMEL: Keep going.

15 member who disagees with the fnal report can of 15 CH[~aRMAN SHOCKLEX: Well, let's just start

16 course submit a dissenting report. 16 with the first one. 11~e effect of street performers

~~ With that in mind, I ask the Task Force » and vendors on traffic circulation and the use of

~ 8 members to turn to the page in their binders ~ 8 the Boardwalk. I alluded to it in my opening

19 entitled Tssues/WiUtesses, In consultation with 19 statement in that the Boardwalk is our, ne~ct to the

zo representatives of tfie Mayor and City Council I have Zo ocean; our predominant icon, or predominant

21 preliminarily identified some of the issues we can Z~ amaction to Ocean City.

Al Betz & Associates, Inc.
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~ ']Here was a survey done a few years ago ~ MEMBER GERACHIS: I think Bob pretty much

Z that stated that 90 percent ofthe people who visit 2 hit it on the head. But we're not allowed to

3 Ocean City also visit the Boardwalk. So if you take 3 regulate taste. Can we? 1 mean, we really canR do

d our current numbers, we suggest that there's 8 4 that, So really what you're looking at is volume

5 million visitors to Ocean City a year, that would 5 and mobility. Those are your only two options.

6 suggest that about 7.2 million people visit the 6 Correct?

~ Boardwalk each year. 7.2 million people take an ~ CHAIRMAN SHOCKLEY: They're among our

$ impression of the Boardwalk home with them. And the g options, yes. I mean, clearly we could try to

9 effect of the street performers, in my experience, 9 regulate taste but we would not get very far.

~o and guys feel free to jump in here, is that there's ~~ MEMBBR GERACH]S: Right.

~ ~ always been street performers on the Boardwalk in i' CHAII2MAN Sl-IOCICI.EY: It has to be a common

1z one sense or another, I mean, T remember as a child 1z sense, fair solution. That's what we're hereto

~3 there was a guy with a German shepherd who was blind 13 discuss and identify the issues and move forward and

~¢ and played the banjo and walked up and down the 14 then listen towhat —

15 Boardwalk. 'I9~e street performer population has 15 MEMBER GERACHIS: And 1 agree with the

~ 6 grown over the years, natiomvide, I mean it's not 16 volume. There are a loi of times where I ride my

17 just Ocean City. We have seen a proliferation of » bicycle and it's difficult to get around a lot of

~$ it. At this point, I mean, there are issues on the 18 places, you know, you get a cluster of performers.

19 Boardwalk now with traffic circulation and the use 19 So, l guess it's volume.

20 of $oardwalk. 20 MEMBER ROTHERMEL: There is something with

21 My guess is that we have a set of issues 21 with quality. You imow, there have been numerous

Page 7.1 Page 13

~ and concerns; and 1 thank on the perforrner side they ~ individuals on that Boardwalk who attempt to play an

2 aren`t happy as well. I think they have a set of 2 instrument or numerous instruments, and all of them

~ issues as well with what's going on up there as 3 poorly and then —

4 well. So there's a problem and that's why we're 4 MEMBER GERACHIS: I agree with you.

5 here. We're here to frnd a solution to this and 5 MEMBER 120THETtMEL: -- what happens to that

6 work fon~vard. ~ customer that's sitting in that Boardwalk ocean

~ MEi~SBER ROTHERMEL: What you're saying is, ~ front hotel room or motel room or condominium thaCs

8 and I remember, I think his name was Shorty, as 8 listening to that, you know, fve nights a week?

9 well, you know, what was once simple has Hour become 9 There's something that diminishes the experience

~o very complex because, you know, it becomes the ~~ that they will have in Ocean City.

~ ~ latest shocking thing to do, whether it's a guy on ~ ~ MEMBER KMGHT: IIut can you legislate

12 stilts in costume or just a guy in costume. It's 12 against aperson's —

t3 like ~n~hat's next? And it creates huge traffic 13 MEMBER GERACHIS: That's the problem.

14 issues, you know, on what is essentially a 14 MEMBER KNIGHT: — ability to perform?

15 pedestrian thoroughfare. But it's also a commercial 15 MENDER CHAS: Unfortunately, we can't

16 thoroughfare for Boardwalk trains, you know; if we 16 regulate that. ThaYs pretty much picking and

need to getup there for emergency services. So » choosing who has the right to speak based on whether

18 there's a whole host of issues that as it has 18 someone else thinks they're good enough. That comes

19 progressed and exploded it creates all kinds of 19 down to basicallyjust our own opinions. The frst

20 issues. 20 amendment is there to protect those w}~o have no

21 CH!AIItMAN SHOCKLEY: All rigktt. 21 voice rather than the majority ~vho have, you know,

Al Betz & Associates, Inc.
877-402-DEPO (3376)
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Page 14 Page 16

~ the biggest voice. Just like we wouldn't want to 1 them. If you can regulate that to basically the j

z see the pro life with their abortion signs up there, Z east side of the Boardwalk that forces anyone

3 and things like that, but they have just as much 3 walking by right in front ofthe stores which is

4 right, even though you don't want to see it or hear 4 going to increase revenue for the stores right there

5 it unfortunately they have the right to do it. And 5 because you're going to see them.

6 trying to take away their rights, that's where we 6 MEMBER GERACHIS: Actually I've kind of

~ really start getting into first amendment issues. ~ heard the opposite of that. T've heard they walk

8 l mean, that comes down to the pure 8 down and then they look away and they walk right by

9 speech. Bven though you're not good enough should 9 stores and don't even notice what theyre walking by

~o you be shut away in a closet because someone thinks ~~ because the}~re so distracted on this side. So I

>> you're not good enough? 1 ~ don't know ifthat argument applies, and actually

~2 MEMBER R01'I-IERMEL: And I get that. But ~ 2 I've heard that from several store ovmers.

13 what about the rights of people that come to enjoy 13 MEMBER CHASE: See, that comes down to

l4 the ocean? 14 perception is after a certain amount ofpeople are

15 MEMBER CHASE: I fully agree. There's 15 in that crowd people walking by might glance over

16 some performers up there that just literally suck. 16 but they can't see what's going on. What happens is

MEMBER GERACHIS: They find their ways to i~ as a street performer we notice this a lot, it's

~ 8 8th Street, I'll tel I you that. ~ $ called tunnel vision. It don't matter if there's

19 CHAIRMAN SHOCKLEY: In my experience, and ~9 nothing going on or ifthere's a lot going on, as

Zo Pm at one of the choke points on the Boardwalk, l 20 you're walking by something if something doesn't '

21 go from boards and train lane to just the Boardwalk. 21 catch your eye that pretty much is a reason not to

Page l.5 Page 17

~ So,1 mean; I understand the congestion and I mean 1 look. This happens, because I've performed out in

2 most nights I'll walk down the Boardwalk to see just 2 Vegas, this happens a lot out there. Trs just the

3 what's going on and the congestion is an issue. And 3 atmosphere that's created.

4 it varies artist to artist. And so, I mean, we're 4 l've noticed that the store owners

5 all in agreement that, I mean, traffic circulation 5 themselves they have such an issue just displaying

6 on the Boardwalk is something that we need to spend 6 things or getting customers to the stores because of

~ time and discuss. ~ the variance of laws, so it's really, it almost

g MEMBER ROTHERMBL: Fine. 8 £eels like we're blaming the street perfornlers for

9 Iv1EMBER CI3ASE: What about taking the 9 them looking over there when in all reality is a lot

~o circle shows that are oftentimes complained about ~~ of times some of the stores don't have a reason for

>> being on the west side of the Boardwalk near stores. ~ t people to look over there.

12 We can easily regulate circle shows, large drawing 12 When you're walking down the Boardwalk you

13 shows, to the west side. 13 have 3 T-shirt stops per block, you have food shops,

14 MEMBER ROTH~RMEL: Circle show? WhaYs a 14 two, tiv~ee ofthem per block, all selling the same

~ 5 circle show? ~ 5 thing block after block. It becomes desensitized to

~b MEMBER CHASE: A circle shoti~ it's a ib the, you know, the tourist. I mean, ifyou've

performer who actually draws a large crowd. Then » walked the Boardwalk yourselfyou can see it. IYs

~ $ you have what's called a trickle performer which is ~ $ like when you walk by one T-shirt shop the mentality

19 t~~pically like a musician maybe 4, S people will ~9 becomes I've seen it, I've already seen that, I've

20 stop to watch but a circle show is someone who has 20 seen the same and then you keep going. 4 or

21 30, 40, 50 people or more to actually stop and watch 21 5 blocks later you're still seeing the same stuff

Al Betz & Associates, Inc.
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Page 18 Page 20

1 oue front. ~ to meet so many people that you wouldn't otherwise

Z MEMBER ROTEIERMEL: 'That may be the case 2 meet. Just like in the stores, unfortunately it's

3 but that's what we have. 'That's what a Boardwalk 3 kind of separate, I mean, I can understand a

4 is. a business store owner, he talks to a few people here

5 MEMBER CHASE: We don`t have a choice. s or there. But as street performers, we talk to

6 MEMBER ROTE~RMEL: 'that's why you see 6 everyone. We get to Irnow everyone. We get to ]rnow

~ everyone ratcheting it up to try and get someone's ~ their needs, their wants, what theyre looking for.

$ attention. And Lee is exactly right, decades ago $ MEMBER GERACHIS: I disagree with that. I

9 when we did the first Beach Boy concert on the beach 9 mean, I have a store and I talk to a lot of people

~o in'93 I heard that from the same people. I thought ~ o and I just think that, I think you guys aze here for

~ 1 wow! We're bringing all these people into the area 1 ~ the money. I just think it's common sense. I don't

iz and the Boardwalk merchants said yeah but everyone 12 think these guys will show up every year if theyre

t3 is looking over there to see what you`re doing and T 13 not making money.

14 can't grab their attention. That's a very valid 14 MEMBER KNIGHT: As a street performer

is point. ~ 5 you're running a business. I mean, you have a set

tb MEMBER GBRACHIS: Well, and it's one thing 16 price set on what you are performing. You sell your

if iPs an event or if it's a day-to-day thing. If » wares for $60 a copy, I believe.

~ $ you`re in front of the same store every day and ~ 8 MEMBER CHASE: 50.

~9 they4e walking by, I see the frustration on their 19 MEMBER KrTIGHT: You dropped back 10.

?~ side, especially when they're kicking out a hundred 20 MEMBER CHASE: Yeah.

21 thousand a year, 21 MEMBER KNIGHT: 'That seems to me like

Page 19 Page 21

~ MEMBER CHASE: lfiat's like when Bill 1 you're running a business out there as well.

2 Hassay sued the City for the noise, the reason I Z MEMBER CHASE: But see, I don't obligate

3 helped him really wasn't for the sheet performers, 3 them to tip me. I don't obl igate them to buy.

4 RTe could get by with a little bit of noise. But I 4 MEMBER I{NIGHT: You obligate them to pay

S noticed that a lot of the stores rely on that music 5 you $50 --

6 to help draw them in and that 30-foot rule 6 MEMBER CHASE: ff they want my property.

~ eliminated any noise going from the stores. 'IhaYs ~ MEMBERICNiGHT; Right.

8 one reason why I helped Bill Hassay to overturn that 8 MEMBER CHASE; Otherwise until that I'm

9 and give some power back to justification for the 9 purely performing. 'I7~ey're free to watch. 71~ey

~o police. Tfyou notice, since then more people -- it ~o don't have to give me. Ion entertaining them. My

>> depends on the music, I mean, you have to hear it. > > goal of being here is art has becotne one of those

12 You have to know your audience in order to bring 12 things that have been forgotten about even though it

13 them in. 13 surrounds us, we kind of forget that everyone has

14 Street performers, we put on a great show 14 the artistic ability. Since I've been here Pve,

15 but we don't make very much money. Ocean City has a ~ 5 thousands of people Pve introduced into a new art

16 tendency not to tip us. 16 form thaYs relatively new to the United States.

MEMBER GERACHIS: Then why do you come ~~ 'Il~a~s my goal as an artist is more artists, better

18 back? ~g culture. But IdonY obligate no one to actually

19 MEMBER CHASE: '11~e atmosphere. ?he fun. 19 buy anything. 1`ve gone days without selling

20 Getting to lmow people, Street performing is, it's 20 anything.

21 not about money. It's a way of life. It's, you get z1 MEMBER KNIGHT• That's a free choice.

Al Betz & Associates, Inc.
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~ MEMBER CHASE: Of course. IYs a &ee ~ the control of, you as the performer have control — ~

2 choice. My thing is, I mean, J do craft shows too 2 MEMBER CHASE: And the crowd.

3 so I understand the business aspect of it, though. 3 CE[A~2MAN SHOCKLEY: And the crowd. And

4 And trying to get people, even thong}► you have a 4 then the ultimate arbitrator are the police.

5 distraction you have to fin d a way to get them 5 MEMBER CHASE: Yes.

6 beyond that distraction because youYe always going 6 CHAIRMAN SHOCKLEY; Hopefully it doesn't

? to have distractions. It's like blaming someone ~ come to that because that's not what they're

8 feeding the birds. People are going to look at the $

~

supposed to be doing.

9 person feeding the bird instead of at the store. It 9 IvTEMBER CHASE: The police are stuck in the

to comes down to accountability. You can't always ~~ middle. They got to do a job that really no one

1 ~ blame someone else because they didn't look at you. ~ 1 wants to do and they got to try regulating something ~

12 I mean, I fully understand where stores 12 that's very hard to regulate. It comes down to the

13 are coming from. 'I7iat's kind ofwhy I said move the 13 performer has to know how to control his crowd.

14 circle shows away because ifyou force pedestrians 14 There's no excuse for a performer to block

~ 5 closer to stores they're more likely to look at you 15 three-Quarters, 95 percent of the Boardwalk. That

16 than if they're forced into the tram lane and almost 16 comes down to poor crowd management by the

I7 hit by the train. » performer. As simple as that. There's no other

18 MEMBER KNIGHT: Aren't most of the circle ~g excuse.

~g shows already on the east side? 19 Iv~MBERROTHERMEL: l've been up there a

20 MEMBER CHASE: Our love]y pole dancer was 20 lot on the Boardwalk and l've never seen anyone try

21 on the east side. ~~ to control their audience.

Page 23 Page 25

~ MEMBER KNIGHT: I know. She's back on the ~ MEMBER CHASE: Actually, I have a helper

2 street. You have magicians over there. 2 who actually circles around, controls the tram lane

3 MEMBER CHASE: There was a few magicians 3 and then I perform in such a way that it creates me

4 that do circle shows from 3rd Sireet and up because 4 down low so that 50 percent of the Boardwalk's not

5 once you get to 4th Street and up you can't be on 5 blocked.

~ the street side. 6 MEMBER GERACHIS: Do you pay your helpers?

~ MEMBER KNIGHT: Right There's a sea ~ MEMBER CHASE: He gels the tip buckets. ]

$ wall. $ mean, he volunteers his time. I train him on how to

9 MEMBER CI-IASB: Right. But you had the 9 paint. Pretty much T help him with food and things

~o Gold Boys, Squeaky, the one on the tricycle. His ~~ like that. When I first met him he was homeless

i~ show, he just shuts down the Boardwalk, doesn't ~ ~ down here. He had issues with drugs. He had issues

12 matter day or night That's because he doesn't 12 with everything. I tried to help him to get a

~3 control it. So not only stick them over there but 13 •better way of life rather than continue along the

~a eve have to have a regulation not to block more than 14 path that he was,

15 50 percent oftheBoard~valk. 15 CHAIItMAN SHOCKL~Y: Okay. So we're all in

16 CHAIRMAN SHOCKLEY: Okay. So I mean, 16 agreement that traffic and crowd control is

we're in agreement that the tr~c is an issue. 1~ something that we can talk about and work on a

~g MEMBER CI-IASE: Yes. Traffic is an issue ~g solution. What about the uses? i mean, we're

19 with some. 19 guided by the Court and expression at this point.

~ CHAIRMAN SHOCKLEY: And would you suggest 20 But, ]mean, are there uses that, I mean, obviously

21 that whose--both parties have responsibility in z1 there are uses that ~~e don't want to see out there.
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~ I mean, we all can point to the pole dancer. And ~ a costume character we would have to pay a license

2 Bob alluded to it earlier, I believe, is what's z fee for that person to be there, and it just seems

3 next? 1 mean, whaYs the next thing thaYs going to 3 like going out and buying a costume at the Halloween

4 come down the line that's going to shock, to shock 4 store just doesn't seem -- it seems like there's

5 all ofus? So, I mean, do you guys want to do, do 5 some kind of copyright infringement that's being

6 we need to talk and work on uses? T mean, obviously 6 abridged there.

~ there's things that like art, artists, music, magic, ~ MEMBER CHASE: Tt~e hard thing about

$ 1 mean we're not going to as -- 8 costumes, though, is they have the right to wear it,

9 MEMBER GERACHIS: But are we capable of 9 it doesn't make it right but they do have the right

~ o talking about uses or is that mandated? to to wear it. It comes down to whether the public

> > CHAIRMAN SHOCKLEY: We can talk about >> gives them money. Because they could sit down a

12 uses, yes. But l'm warning you that there are uses ~Z soda cup, by all means, it doesn't leave them tips,

13 that there's no need to even talking about. I mean, ~3 it doesn't leave them nothing but they have the

14 there are areas that we can go, and one that was 14 right to wear the costume. Is it really their fault

i 5 brought up and obviously the pole dancer, I mean, ~ $ they got a dollar from the public because someone

~6 we've heard discussion about Henna, probably hair 16 else gave it to them?

~ 7 wrap. There are uses out there of the Boardwalk » MEMBER ROTHEftMBL: But that's what theyre

~ $ that we can address and have conversation about and ~$ there to do.

19 see ifthere's a way forward. I've mentioned two. 19 MEMBER CHASE: Yeah, that's what the}~re

20 Are there any other uses out there that you guys 20 thereto do.

21 have issues with? Other than making, I mean, and 21 MEMBER ROTI~RMEL: So theyre creating a

Page 2~ Page .29

~ the current way it operates is whoever is on the 1 commercial enterprise.

2 Boardwalk, whether it's Lieutenant Parini or 2 MEMBER CI-3ASE: It comes down to that very

3 somebody under him, I mean, the arbiter of what this 3 gay area. I know we tend to see only black or

4 is is Guy and Heather and there are no guidelines 4 white but this is one of those really gray areas of

5 and it's open to interpretation. So, T mean, are 5 they have the right to wear it but they don't have

6 there uses that, whether you don't think belong out 6 the right to infringe on someone else's artistic

~ there or you guys -- ~ abilities or artistic expression. As an artist 1

$ MEMBER GERACHIS: The one use I'm kind of g see these people that create these copyrights over

9 confused on is just the costumes. And I know that's 9 their lifetime someone else profiting off'of them,

to artistic but, you know, you get a kid that can't ~~ thaNs wrong. But they still have the right to wear

~ ~ even speak English standing in a Bugs Bunny costume, 1 ~ it. Just like if you went to a comic con people

~Z and it's very creepy, you know, they just stand 12 have the right to wear that costume. INs just a

13 there. And they don't realty do anything. There's 13 matter of when it comes down to collecting the money

~4 no performance. They just stand there and collect ~4 is what differentiates it. j

~S tips. 15 IvIEM$ER ROTHEItMEL: IIut the whole issue is

16 CHAfRMAN SHOCKLEY: Costumes are, I mean, 16 the collection of money.

that's someplace that we can discuss. I mean, I » MEMBER GERACHIS: They have to charge.

18 believe there are ways that we can address the 18 MEMBER CHASE: But how can you regulate,

►9 costume issue. 19 unless the police sit there and stare at them and

Zo MEMBER ROTHERMEL: I agree, ]mean, with Zo watch them they can't stop every costume character.

Z~ the shows that we do, you know, if we wanted to have Z~ They're not legally allowed to walkup to a costume
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~ or anyone wearing a head covering and ask them to ~ across a legal issue, none of us being lawyers and

2 reveal their face. Tt's one of these very gray Z we will get the attorneys to provide us the answers

3 areas. 3 and they']( be available to you as soon as I can get

4 CHAIltMAN SHOCKI,EY: So that's one of the 4 them,

5 areas that we can look at. I am certain other 5 MEMBER ROTHERMEL: Okay.

6 jurisdictions have dealt with this issue before and 6 CHAIRMAN SHOCKLEY: So, I mean, and you

~ my guess is, I mean, you Idnd of spoke to it, you ~ hear the argument about commercial enterprise and

g take some consternation in it, too, ]mean they`re g then you, I mean, to take that a step farther you

9 taking money out of your pocket. 9 hear the argument about the performance guys on one

~o MEMBER CHASE: I ain't worried about the ~o side and then the businesses on the other side with

1 ~ money. It makes a mockery of what other real ~ i the taxation and the businesses and, ]mean, and you

12 artists are doing. A lot of performers we hate the 12 hear that argument continually that, I mean, they

13 costumes. But when I sued the City I made sure 13 have, they're regulated, the other side is not

~a that, I mean, you can blame me for the costumes but 14 regulated. So -- and that's --

15 I made sure that I brought up the costumes because ~ S MEMBER CHASE: Tlie stores, they have a lot

~6 people have the right to wear those. Buf they donR 16 more power than they think. First amendment rights,

have the right to infringe on, as you said, the » we got them, it's -- the stores have the same rights

~ g copyrights. It's a matter of whether the police are ~ $ if they want. I know you buys have taxes and fees

a9 able to enforce copyright laws, or if it just comes 19 for displaying stuff. You have, just like when we

Zo down to the copyright owner. That's going to be a 20 had the permits, it was -- we were paying to utilize

21 hard thing. 21 our basic constitutional rights. Stores have the

Page 31 Page 33

~ MEMBER ROTHERMEL: I think we need some ~ right, if they're renting that property, it's

2 kind of instruction on what makes a commercial 2 private property. They should really be allowed to

3 enterprise, you know, once that money exchanges 3 display what they want.

4 whether or not it's for a fec certain like $50 or if 4 Iv1EMB~R ROTHETtMEL: Tell that to the zoning

5 it's just a tip, when does it become a commercial 5 board.

6 enterprise? I've used this example before. There's 6 MEMBER GERACHIS: You may think that but

~ businesses downto~m that would like to have outdoor ~ we don4 have that right. We have certain

S seating area for their restaurant, but they can4 8 regulations we have to go through and that's.just

9 exchange money outside on that right-of-~a~ay -- and 9 the way it's been.

~o ]'m not sure if it's a right-of-way or their ~o MEMBER ROTHEItMEL: The community has a

>> property or what, But they were told that they ~ ~ right to create zoning ordinances.

~Z can't exchange, if someone sits down to have a cup ~Z MEMBER GERACHIS: Why don't we make it

13 of coffee they have to walk inside to make that 13 equal. I think you should have an outdoor display

14 exchange of money or it's, I guess it's against the 14 requirement just like I do. You take up -- I don't

15 zoning code. So when does the commercial exchange ~S know how much square footage you take up, since

16 happen? When does it become a commercial 16 you're the one I'm looking at that does the street

enterprise? » performing, I will say I think you take up a pretty

18 CHAIRMAN SHOCKLEY: I'll tell you how 18 solid chunk of the Boardwalk. When I ride my bike

19 we'll handle any o:f the legal questions that come ~ 19 down it's like a 12-by-12 square foot.

20 up. I will ask Guy to provide it for us and we'll z0 MEMBER CHASE: It's 8 feet by 13 feet.

21 have it at the neat meeting. So anytime we stumble 21 MEMBER GERACI~S: Okay. Pretty close.
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~ Pretty good square footage, probably more than the ~ MEMBER CHASE: There's a clear

2 guy with the name on rice who is spending how much a Z distinction. Ibe actually researched that myself.

3 month. I just think that, one, I don't understand, 3 There's a clear distinction between smoking in

4 and this is obviously a legal question, how you can 4 public and painting and doing expressive activity in

5 cordon off areas. Pve never understood that. And 5 public. Smofcing is not a constitutional right. It

6 Pm not a lawyer, I don't get it. But it's one 6 is a privilege. The Counci] has all the legalities

~ thing to be sitting on a bench playing a guitar and ~ and all the legal rights to regulate that as they

8 it's another to set up shop. And I don't understand g wish. IYs the same with drinking in public. ]t's

9 why the same regulations can't be applied like 9 very similar to smoking in public and drinking in

~o outdoor display, you lmo~v, no motorized --there are ~o public. IYs the same concept to the courts, It's

~ ~ guys down therewith generators. Do you have a >> just a privilege. It's not one of those rights

1z generator? 12 guaranteed by the Constitution. That's the clear

13 MEMBER CHASE: Yes. 13 distinction on that one,

14 MEMBER GERACHLS; And, you lmow, fumes, 14 CHA]RMAN SHOCKLEY: That kind of takes us

15 you lanow, if we're going to sit here and look at 15 to the second issue that we had spoken about earlier

16 your particular thing, the fumes, I don't understand 16 and that's regulations on Boardwalk behavior

it 17 regarding health, safety, noise and emergency

~g MEMBER CHASE: The fumes with me, I mean, 18 access. Mark kind of explained that the Court has

19 just to go quickly -- ~9 said what it said about the spray fumes, but

20 MEMBER GERACHIS: You wear a mask, 20 obviously we have other recourse and, I mean, the

2t correct? 21 health department may have some say into it, EPA may

Page 35 Page 37

~ MEMBER CHt1SE: Yes. Once they get beyond ~ have some say. Who knows? But that's clearly

Z 3 feet the way I paint is t have a 3-foot circle 2 something that we can look at going forward. 1

3 around me that actually has dust, beyond that the 3 mean, Pm not discrediting what you said, but --

4 fumes Are non harmful, the}~re nonlethal. 4 MEIv~BR CHASE: In 201 ]the health

$ MEMBER GERACHIS: Non harmful but 5 deparhnent actually addressed the Council and told

6 invasive, lbe heard people, I was up at a place 6 them that as long as Pm following the can

~ getting food and they can smell them. ~ regulations outdoors that I'm in violation of no

8 MEMBER CHASE: It's no more invasive than g laws whatsoever. So the Council has already been

9 a car sitting in a parking tot with smoke coming out 9 addressed by the health department back in 2011.

~o of the tail pipe. ~o CHAIRMAN SHOCKLEY: Okay. So, I mean,

» MEMBER GERACHIS: Except it's not on the > > that's obviously something we can continue to talk

~Z Boardwalk. 12 about. Noise and emergency access, T mow there's

t3 MEtvfBER CHASE: But either way it's no more 13 been emergency access issues. I irnow that in,

14 invasive than someone in front of you that, to be, 14 originally the City has North Division Street.

15 excuse my language, but farts while you're walking. ~ 5 There can be no performers in that area for access

t6 It's no more invasive than that. 16 for fire and police. I mean, that's another area we

~~ MEMBER ItOTHERMEL: The City Council has t~ can look at as well. I mean, just what other places

~g determined that smoke is invasive and iheyre ~$ where emergency access maybe required?

19 getting rid of smoking or the vapors, cigarettes, 19 MEMBER CHASE: Lifeguards.

Zo you fcnow, I ~~~onder how you draw the distinction 20 CHAIRMAN SHOCKL.EY: Probably for the

21 between the two. 21 lifeguards. So obviously we can look there. The
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~ noise, once again that's another area we can go to ~ started by a few T-shirt shops. They were placing

2 and see how. Y wean there has been a decrease in 2 hennas out there, paying people to sit there to take

3 noise. And I think the noise, as l...ee said, T mean, 3 up spots to force perfoaners not to be there. But

~ some ofthe guys are just bad and then it becomes 4 otherwise iYs performers who get to know each

5 noise. And then some of the guys, I mean, they -- I 5 other, we get to talk to each other. A lot of us

6 own a bar that has musicians and to a musician the 6 we're just acquaintances.

~ louder it is the better it is. I mean, it's just ~ CHAIRMAN SHOCKLEY: And Frank asked for a

$ something about a musician 9s they want it loud. I $ definition of expressive materials. And I imow

9 believe there's some area we can work in there. 9 that's a tough one.

~o So we've covered these two preliminary ~~ MEMBER CHASE: That's a very tough one.

> > issues fairly well. Is there anything else that you ~~ CHAIItMAN ST-IOCKLEY: Say I'm bringing my

12 guys can think of to bring up oz do you want to ~Z guitar into Town, how would be the best way for the

13 address? 13 City to educate the street performers and the new

14 MEMBER KNIGHT: Before we leave tivs, up 14 street performers? Because, I mean, [ike you said

~ 5 in Section 1 it seems like one of the big things the 15 there's a lot of gray area.

16 police have trouble with is defining expressive ~~ MEMBER CI-IASE: Yes.

materials. That was in your opening statement. I ~~ CHAIRMAN SHOCKLEY: I think if you know

~ 8 think one of the things we should do is at least 18 what you're getting into when you get into it you

t9 come up with a defuution of expressive materials to 19 may decide to walk down to another Town.

2~ give the police department a better handle on how to 2~ MEMBER CHASE; One ofthe main concerns

21 handle what's going on out there on the Boardwalk. 21 that I lrnow the City had when I sued.vas they

Page 39 Page 41

~ CHA]RIVIAN SHOCKLEY: PII ask this to Mark. ~ tUought Thal the Boardwalk was going to be flooded

2 Mark, you're basically the guy in this. 2 with people pretending it was their art and selling

3 MEMBER CHASE: T lmow. 3 it. I don't know how we can legally put it but

4 CHAIRMAN SHOCKLEY: And they've all said 4 visual artists, it's a set thing that guitarists and

S it, obviously we aren't picking on you. 5 things like that are going to be singing but a

6 MEMBETt CHASE: No. Don't worry. X lmow. 6 visual artist such as myself has to be ableto

~ I hold no grudges. ~ demorutrate what they're doing, othen~rise we truly

g CkIAIRMAN SHOCKLEY: And you have the $ don't know if iYs their art or if they just printed

9 expertise in this. And I,1 mean there's a culture 9 it off a computer or got it from someone else, It's

~o to what you guys do, and is it -- I mean, is it a ~~ supposed to be one of the lively things out there.

~~ self-enforcing culture or -- >> Pve seen a couple of visual artists which I really

12 MEMBER CHASE: A lot of times, yeah. I 12 don't like because they just sat there and sold

~3 mean, we get to lrnow the person right ne~ct to us, we 13 Uieir computer-generated art. That's not what the

~4 get to Irnow each other just like store owners, you 14 Boardwalk was meant. It's supposed to be a lively,

15 guys get to know each other, you get to }mow what 15 performers are there, they entertain

16 store maybe works best next to another store. Just 16 CHAIRMAN SHOCKLEY: But how do you educate

17 like street performers, we get to know what acts ~~ the group that's here and then anybody who would

~$ work best with other acts and we self regulate '$ want to —that's coming into Town to start —

19 ourselves. It only comes down to, unfortunately, 19 IvJ~MBER CHASE: It would have to be clearly

Zo when like the wrench is thrown in the system. Like 20 defined in the la~v. And I mean as what is

2~ last year we had that henna wars which was actually 21 pernvssible, what's not permissible. Because we
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~ have the right to regulate time, manner, things like ~ enforce it or not, at least it's there and --

2 that and not performing would be a way to, is one of 2 anything else? 'I7~ink about what's next.

3 those manner questions. We would have to be able to 3 All right. Let me run through these

4 regulate saying that hey, you have to occasionally Q issues real quick. I mean, we won't be limited in

5 be doing something instead of just sitting there. 5 the scope of these issues but, I mean, this is going

6 So it's going to be coming down on how to word it so 6 to be the meat of our discussions, the meat of what

~ it's not infringement but it holds up in a court of ~ we hope to hear from the public as well and from our

$ law. That's going to be one of the hardest things. $ witnesses that we'll get to shortly.

9 CHAllZMAN SHOCKLEY: Definition of 9 Issue number one, the effect of street i

~o expressive materials. Anything else? ~~ performers and vendors on traffic circulation and

>> MEMBER CHASE: Paint that's applied ~ ~ the uses on the Boardwalk. And 1 think that pretty

~~ directly to the skin. I have issues witfi that ~ Z much stood alone. We may be able to wrap some other i

13 That falls under categories of body arts which is 13 stuff it in but we'll just do those issues.

14 actualty regulated by the health deputrnent. 14 Questioning the additional regulations on the

15 CHAIRMAN SHOCKLEY: Okay. So you got face ~ 5 Boardwalk behavior regarding health, safety, noise

16 painting. Henna. 16 and emergency access.

I~ MEMBER GHASE: Henna. Any paint that is t~ 'Ihe next thing tfiat we will ask, Pll ask

~$ directly applied to the skin. Because we have kids ~g the attorneys for is a definition of expressive

19 out there, I have kids as a parent. We don't know 19 materials that we can work with. And, T mean,

~ what's in those chemicals. If it's in a store 20 instead of having the guy court at 12 o'clock at

Z~ they're required by the health department laws to 21 night whether it's expressive that there's some

Page 43 Page 95

~ actually have a body art permit from the health 1 guidelines. Obviously, there will be things that at

2 department Performers, it's harder to regulate 2 times will step outside that, but the street

3 that because they can choose what streets and the 3 performers and the merchants on the Boardwalk will

4 health depai~ttnent would have an issue coming down. 4 understand what expressive materials are. Paint to

5 I would just say ban it personally. That is a, it's 5 the skin, face painting and henna, discuss that as a

6 all legalities and the City would have all rights to ~ health department issue. And also Mark is

~ ban it based on that pure health if applied directly ~ suggesting that it is not a protected expression by

8 to the skin. 8 virtue ofwhat they're using.

9 Last year, they kept calling them henna 9 MEMBER CHASE: Body art is a protected

~~ stands. They were actually using black hau dye and to thing but it is highly regulated by the health

~ ~ applying it to the skin. > > department.

1z MEMBER KNIGHT: But didn't the health 12 CF~[AIRMAN SHOCICLEY: Okay. So we can

13 department refuse to get involved in that? I think 13 explore our options there with the health deparhnent

14 they were requested to and they wouldn't. 14 and obviously their enforcement ofwhat already

is jV1Ej~q$ER CHASE; The hard thing is the 15 exists. They're the issues I have. Anything else

16 health department would have to go to each 16 that strikes you or anything else that we need to

~~ individual artist. It would have been out of their » include in this?

~ 8 scope of what there able to theoretically ~ $ MEMBER RO'THERMEL: ]think it's a good

14 accomplish. 19 start.

20 CH[f~IRMAN SHOCKLEY: That becomes an 20 CHA]fRMAN SHOCKLEY: Okay. And Pm sure

21 er►forcement issue whether they decide they want to 21 we'll get some more as we move forward and l isten to
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~ what people say. So that part is closed and you ~ City, several on the Boardwalk. And then .Toe

2 hake the books, The books will be updated with the Z Kro-Art, Ocean Gallery, and Joe's been out there

3 transcripts -- probably not the transcripts but the 3 forever selling art.

4 additional issues. So you'll know where we're going 4 So that's our list to start with.

5 in the future, and the book will be current. 5 Obviously, there will be varying amount of times

6 Proposed witnesses. The City undertook a 6 that are given to people. We've said 3 to 5 minutes

~ series of interviews ]ate last year. They invited ~ and we will stick to that with very fe~v exceptions.

$ people in, they asked for their opinions and l've $ I think Lieutenant Pacini will be granted a large

9 tallced to people and here's kind of, here I think is 9 portion of time because he's spent the most time out

~~ a fairly good cross-section ofthe community who is 10 there dealing with it on both sides of the issue,

> > affected by street performing. Obviously, I mean, ~ ~ So Mark will get a fair chunk of time to explain the

12 the street performers will be able to testify 12 situation to us.

13 themselves individually. I mean, it's not like I 13 Anybody else you guys like to see called

14 can't find them. So I'm sure they all know this is 14 and given time?

15 going on and theywill be here and they will have 15 MEMBER ROTHERM~L: That's across-section.

16 their opportunity to speak, 16 CT-tATEtMAi~i SHOCKLEY: And then Mark, like I

17 The list that ]have come up with for the ~~ say, the street performers, I mean, they know,

~ 8 people that I would like to hear, and it's up to ~$ MEMBER CHASE: Yeah. Most of them are in

t9 your guys approval as well, is LieutenanS Mark 19 Florida. I doubt they~re going to be here.

20 Paciru. We all know who he is. Sharon Tippett who 20 MEMBER KNIGHT; We need to hear from a

21 is the owner of Mug &Mallet. She had, T mean she 21 couple of street performers.

Page 47 Page 49

~ had the pole dancer in front of her last year and T ~ CHAIRMAN SHOCKLEY; 1 think that's

2 think she needs to be heard. Todd Ferrante, Park 2 important.

3 Place Jewelers, long-time Boardwalk merchant. Vicki 3 MEMBER CHASE; I know we have at least one

4 Barrett, An Tnn on the Ocean, and long-time 4 here. There's another gentleman — right there.

5 Boardwalk development member. Jackie Ball, Park 5 CHAIRMAN SHOCKLEY; Okay. Guys, make sure

6 Place Hotel, which is what Bob was saying, she has 6 you come and talk. I mean, we're here for you guys,

T hotel guests there drat may listen to the same ~ too. This is not, l mean, we're looking for a

$ person or see the same thing 3 or 4 days while 8 solution that helps everybody.

9 the}~re there. Donny Timmons, Dumser's, I think he 9 IviEMB ER ROTI-IERMEL: Greg, it doesn't look

~o has five locations on the Boardwalk, most of them 10 like there's a T-shirt shop involved in here.

>> down on the south end where the congestion and the ~~ CHAIRMAN SHOCKL,EY: No. There's not. So

12 traffic flow problems are probably the worst, and 12 1 mean, maybe we an —

t3 probably, I mean, judging by the amount of ice cream 13 TR7CIA OERTEL: What about the lady who

►4 he sells it's either him or Thrashers who have the 14 handles all the foreign students that come into

~ 5 traffic congestion. Yadigar Karsli is the owner of 15 Town?

16 Love's I..emonade and as a former street performer who 16 CHAIRMAN SHOCKLEY: Okay. Kerri Lynch, I

~ ~ now is a business owner. Glenn Irwin is the » believe. Okay. Kerri. Somebody who handles

~ 8 Director of OCDC. OCAC spent the pase 15 years 'g foreign students and their visas.

19 downtown hying to improve it, and Glenn's on the 19 TRICIA OBRTEL: Because then their

20 Bound every day down there. Hale Harrison, I ~ visas --

21 believe 8,000-plus hotel rooms in the Town of Ocean 21 CHAIItMAN SHOCKLEY: My understanding of
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Page 50 Page 52

~ most of those visas the J I Visa in particular that ~ apple. There's certain ones out there no one gets

2 that's probably, they can't work that way. 2 along, just like in any community you always have

3 TRICIA OER'TEL: Right. 3 that one bad apple. But overall I haven't seen any

4 CHAIItMAN SHOCKLEY: All right. I'il get 4 actual case law that upheld the right or even dealt

5 up with Kerri. And do you have a T shirt gull 5 with it.

6 MEMBER GERACHIS: Bruce. 6 CHAIRMAN SHOCKLEY: Like somebody said,

~ CHAIl2MAN SHOCKI.,EY: BruceT Okay. I'll ~ you can't legislate taste. So good progress today.

g talk to Bruce or if Bruce isn't in Town we'll find g We need to have a couple votes here to finish up

9 another one, So I Irnow -- anything else on that? I 9 what we have today. Does anybody have anything else

~a think, I mean, I think iYs representative. And ~o to say or add?

I ~ like I said, I mean, to you guys out there that ]rnow ~ ~ MEMBER CHASE: I guess for their research

~ 2 street performers get inhere and have your say. 12 if they want there's a web site cal led busker

i 3 And I'll encourage the business people, too. And 13 advocates.org. They have a lot of case law that

►4 I've heard this excuse for years and years, we're so 14 deals with street performing if you guys just want

15 busy in the summer we don't have anything to do so 15 to look at it, at least that way you can see all the

16 in the winter we all go on vacation and things get ~6 different lawsuits, They have all the different

~ ~ done in the winter. And the complaint is T wasn't ~~ lawsuit names, everything that you basically need to

~ 8 here. We're here, but, I mean, encourage the other ~g understand what is admissible and whaYs --

19 business people to come in and have their say. It's 19 MEMBER ROTHEItMEL: Buskirk advocate?

20 very important. If this is going to be successful ~ MEMBER CHASE: Busker advocates with an

21 everybody needs to have their say. 21 A.org. B-U-S-K-E-R.

Page 51 Page 53

~ We will get you an updated list of 1 MEMBER ROTI~RMEL: You said this is going

2 witnesses that we will ca11. Obviously, the night z to be updated, this binder?

3 of the event we'll have asign-in sheet and we'll 3 CHAIRMAN SHOCKLEY: Yes.

4 work off of that to get the people up here. 4 MEMEi~R ROTI-TERMEL: Can we take this with

5 The other piece of information that we 5 us?

6 have is we have ordinances and variances from around 6 CHAIRMAN SHOCKT.BY: Yes. 1~'e will have, I

7 the country and how they have dealt with street ~ mean before the next meeting hopefully we'll have

8 performers and how, I mean, whether theyve gotten $ your materials and you can just add to it.

9 rid of it, whether they've come to some common 9 MEMBBl2 ROTHERMEL: Okay.

to ground and have the street performers there. 10 CI-IAII2MAN SHOCKLKEY: Please take the

t► So would you guys like to see that? ~~ binder with you. We went over the issues. Dd we

t2 Anything in particular that you'd like to see? 12 have a motion and a vote to continue with those

13 MEMBER KNIGHT: Are there any documents or 13 issues?

t4 anything about how street performers might regulate 14 MEMBER KNIGHT: So moved.

is themselves in any jurisdictions? 15 MEMBER ROT}~I2MEL: Second.

16 MEMBER CHASE: I haven't seen anything. 16 CHAII2MAN SHOCKLEY: All in favor? All

17 CHAIRMAN SHOCKT,EY: ThaYs something we ~~ right. Then I need a vote on the proposed

18 can ask. ~ 8 witnesses, with the t~vo that we --

19 MEMBER KNIGHT: You guys don't get t9 MEMBER ROTI-~ERMEL: The additions.

20 together, determine who's goad, who's bad or -- Zo MEMBER KNIGHT. Motion to accept the

21 MEMBER CI~ASE: We always have that bad 21 proposed witnesses with the two additions.
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Page 59 Page 56

~ MEMBER GERACHIS: Agreed. 1 CERTIF'ICAT~ OF REPORTER

2 ~ CHA]RMAN SHOCKLEY: All righk Good. 2

3 Okay. 3

4 Anybody want to add anything for the good 4

5 of the cause? S I hereby certify that the foregoing is a

6 MEMBER CHASE: Actually there was one 6 true and accurate transcript of the proceedings in

~ other thing I actually thought about. If we allowed 7 the aforementioned matter.

$ store owners, like the Mug &Mallet, or even g

9 Shenanigans to actually hire like a performer to 9

~o stand in front oftheir store, J forget which one it 10

>> was whether it was Mug & Mallet or whether it was I 1

12 Shenanigans that used to have a steel drum player 12 Alfred A, Betz, Court Reporter

13 that sat directly in front of their gate. 13

14 C~f~~IRMAN SHOCKLEX: 1 didn't hire him. 1 14

15 liked him. I thought he did a great job and I 15

~6 tipped him but Ididn't -- 16

MEMBER CHASE: But allowing it like as a 17

18 store owner, if you'd like a performer to do that 18

19 and encourage them without being yelled at, 19

Zo basically, would we be able to add same kind of like 20 ~

2~ stipulation in there for store owners to be able to 21
f

Page 55

~ do that?

2 CF[AII2MAN SHOCI{I.EY: We can talk about ik

3 I doubt it very seriously because, number one, you

4 nui into zoning; number 2, you'd run into liquor

S license regulations. Because the City regulates

6 entertainment to some extent but your liquor license

7 regulates your entertairvnent to a great deal to the

8 point where the number of pieces that are available.

9 So something we can look into it but I don't

~0 ~~_

> > MEMBER CHASE: I want to give you guys

12 some --

13 CHAIRMAN SHOCICLEY: Um-hmm. Do we have a

14 motion to adjourn? Second? Okay. Thankyoq guys.

15 We'll see you Monday night at 6 o'clock. 'thank you,

16 everybody.

(Proceedings concluded —1:55 p.m.)

~s _

19

20

21
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OCEAN CITY, MARYLAND

RESOLUTION 2015-1

In re: Mayor and City Council of Ocean

City, Maryland Resolution 2015-1 entitled,."A

Resolution Establishing a Task Force to Study the

Issues Regarding Boardwalk Regulation."

HEARING

Monday, February 9, 2015

6:00 p.m.

City Hall, Ocean City, Maryland

Reported by:

Alfred A. Betz, Court Reporter

Al Betz & Associates, Inc.

877-402-DEPO (3376)
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2 (Pages 2 to 5)

Page 2 Page 4

~ P R O C E E D I N G S ~ Ayres who senses as City Solicitor. Guy is

2 2 supported in that role by his law firm including

~ CHAIRPERSON SHOCKT.EY: Welcome, everybody. 3 Heather Stansbury. The Town has asked the law firm

4 My name is Greg Shockley. I'm Chairman of the 4 of Venable, LLP including Carey Deeley and Maria

5 Boardwalk Entertainment Task Force. Mark Chase, 5 Rodriguez who attended our first session to

6 Frank Knight, Bob Rothermel, Lee Gerachis form the 6 represent it specifically in the matters relating to

7 rest.of this Task Force. Tonight will be our first ~ the Task Force. When the Task Force asks for legal

8 night for testimony and you guys will get a chance 8 information, it is asking the Town so ~ referred

9 to speak along with the witnesses we've selected to 9 your questions to the Town's lawyers.

~o speak as well. ~o I appreciate the Town asking the lawyers

~ ~ A reminder that the proceedings tonight >> to provide us vvith the information that J'm about to

1z aze being recorded as video and audio by the Ciry. ~2 give you. For clarity, the lawyers are here to

13 1 also understand ti~at tonight's meeting is being 13 represent the Town only. These laxyers and their

la streamed. And what also goes on is being 14 firnu are not serving as counsel for the Task Force

15 transcribed by Al Betz as well. So we're fully is members nor to the Task Porce generally. Any

t6 recorded this evening, so everybody will have a 16 participants in this process should feel free to ,

record and Hie can go back to it as we need it. » seek legal advice of counsel of their choosing 2nd

~$ Some housekeeping that I need to take care 18 if appropriate share information relevant to these

19 of with task foccns members is that we have updated 19 proceedings during the meetings or by w~'itten

20 the binders, we updated the table of contents and Zo submission from their counsel.

21 added tabs 10 and 11. They're for written 2~ Now I'd like to read the handout that the

Page 3 Page 5

~ submissions. And at our last meeting ive asked, we ~ Venable attorneys prepazed at the Town's direction

2 had a couple of legal questions that we~•e answered. 2 for sharing with the Task Force in response to your

3 They're included in that as well. They also 3 questions. Specifically, we've had a couple of

4 provided materials for tab 8 which is a 4 questions about business enterprise and permitted

5 cross-section of ordinances from around the country 5 uses. Instead of reading it, T tNould encourage you

6 concerning our entertainers. We also updated tab 9 6 guys to take your time and read it after tonight's

7 which is a list of our witnesses. And then ~ meeting, and if you have any questions bring them up

8 obviously tab ] 0 is for the written submissions that g at the next meeting and then we'll be able to

9 we are getting via letter and e-mail. So anybody 9 address your concen~s about that as well. But they

~o who can't be here can do it through e-mail or letter ~o were questions that were brought to us by Task Force

a ~ so ~~~e get a full record and everybody has a chance ~ ~ members, So I don't feel it necessary to read the

12 to participate in this proceeding. 12 wfiole thing, Just let us digest it and we'll pass

13 So with that being said, another read 13 on what we get out of it from you.

14 statement: Al the close of our first meeting, based 14 TonighYs meeting is basically yours. We

~$ on the issues that this Task Force raised, I asked 15 have selected several people from around Town that

16 the Town of Ocean City to look into and summarize ~~ are involved in both sides of this issue to speak

~ ~ die law on a couple of points. Before I share what ~ ~ tonight. They will be awarded as much time as they

18 the lawyers have provided me I want to take a moment ~$ need. And as we work through our, the witness list,

19 to introduce them and explain the role that they are ~ 9 or the speaker list, let's say, because they really

Z~ playing in these proceedings. Zo aren't witnesses, we'll open it up to the public,

21 The Town is generally represented by Guy 21 There's been asign-in sheet. So we'll work the

Al Betz & Associates, Inc.

877-402—DEPO (3376)
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3 (Pages 6 to 9)

Qage 6 Page 8

~ sign-in sheet in order that we received it. IYs on ~ I come before you today to discuss ways

2 that table right there. So feel free to sig~~ in, 2 that we can make our Boardwalk safer. I would like

3 Those signing in, 3 to 5 minutes, and I 3 all of you to know and everybody in the room also I

4 wam you that the scope of dais Task Force is very 4 believe our Boardwalk is exceptionally safe, but of

5 narrow so v,~e will be discussing Boardwalk 5 course there's always room for improvement. Most

6 entertainment and ways to move forward with 6 important is that we make everyone's $oardWalk

7 Boazdwalk entertainment and how it can be regulated ~ experience a safe one.

8 and how we can make the situation better for all $ t~so a great concern of mine is our 24-7

9 involved. ThaYs all we're going to speal: to. So 9 social media trending news environment. It is very

to if you get off topic T wil(try to rein you back in ~o important that we are acutely aware of how we are

~ ~ and if you continue to stay off topic we'll ask you 1 ~ perceived.

12 to stop spcaking, please. 12 The duty of the Task Force is to assure

13 So just a reminder, iNs a very narrow 13 our tourist destination resort Town is safe. But we

t4 scope and please keep your comments to the Boardwalk 14 also must be keenly aware of our public perception.

15 entertainment issue. 15 Crime is an issue that we can tackle. But we cannot

16 To start with tonight, the first person to 16 forget that the fear of crime which unfortunately

speak and make a presentation is LieutenantPacini. » has landed our Boardwalk on the front pages of our

18 LIEUTENANTPACINI: Good evening, Ijust ~g newspapers.

~ s want to go and introduce myself and give you a 19 During November of 2014 I was fortunate

Zo little background about me and my work here in Ocean Zo enough to meet the attorneys from the Venable law

21 City. 21 firm, the legal team assisting the Task Force.

Page 7 Page 9

~ My name is Mark Pacini. It's a pleasure ~ Prior to that meeting they requested that T answer a

2 to come before you as we join our efforts to make Z series of questions that would give ap involved a

3 onr ToHm safer. I'm a Lieutenant with our police 3 better fee] for the concerns of our community. Pve

4 deparhnent and I have about 25 years of experience 4 included (hose questions here and my answers also,

5 policing Ocean City. The majority of my summer 5 and I've also provided attachments for you including

6 deployment assignments have been in the southern 6 photographs to assist you with clarification. I've

7 district area of our Town which, as you know, ~ also alphabetized my answers for the ease of

8 includes our Boardwalk. 8 reference during my testimony,

9 Beginning in 1989, my experience on the 9 You should be aware that l have a large

10 Boa~•dv~~alk includes paholling by foot and bicycle. ~~ amount of informaEion that can assist you in making

~ t Additionally, l havc worked as a plain clod~es > i recommendations. "the quantity of material that I've

12 coy+ert, semi covert operator with the narcotics and 12 collected in the last 3 years is far too voluminous

13 clothes operations. Since 19901've been 13 to present Mere today but I would be glad to present

14 responsible for a squad of officers as a first line 14 each of you if you would like to meet.

~5 supervisor and eventually I was assigned to the ~5 I world Like each of you to know that 1

16 southern district as the evening shift t~~atcli 16 serve the wnununity as a Lieutenant in the police

commander responsible fa• OCP's largest patrol shift ~? deparlrnent. As a member of a paramilitary

18 during the summer wnfigurations. Themajority of ~$ organisation [t is my custom to adhere to a strict

19 my work has occurred during the evening hours which 19 chain of command. I believe it is important that I

20 encompasses 5:30 9n the evening unti13:00 the next 20 lay it all out on tl~e table here for you guys today.

21 morning. 2t It is my belief that without hansparency we
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~ couldn't succeed. ~ get a permit, we could gauge the number of

2 We have a narrow window of time and 2 performers that could be up on the Boa~~dwalk

3 opportunity to get this right. I want us to do so. 3 The second thing that Mr. Ayres presented

4 As my fellow officers, particularly the ones that 4 to me and to others vas the decision gave tl~e

5 patrol in the area we call the southern district, 5 performers the permission to sell their art. And if

6 have tremendous pride in our work and concern for 6 you't+e read the memorandum or you would like to read

~ the safety of our citizens, tourists as wel I as the ~ it,1 just want to hit you with one passage. On

g characEer of our city's Boardwalk. 8 page 3$ of the Hollander decision it said this:

9 T1~at being said, it is my belief that the 9 Chase's argument — Mr. Chase there on the

to street performers are not going away, although some ~~ right-hand side -- Chase's art and performance

> > would like to see this happen. During my travels in >> clearly constitutes fully protected expression and

12 the past fewyears I have seen street performers in 12 his sale of his o~~m paintings is also fully entitled

~ 3 New York City, Washington, D.C., and Orlando, 13 to the protection of the First Amendment.

~ 4 Florida. I have «itnessed the rights and privileges 14 To me as a law enforcement officer, those

~ 5 of our First Amendment being tested right in front 15 are very strong words.

16 of The White House. One would think that daring 16 How does that impact us? This decision

t~ today's heightened homeland security that law » concerned me and our law enforcement guys greatly.

~ g enforcement could maintain a clear Pennsylvania 18 I was here when we had the religious group that came

19 Avenue. This is not the case. My observations of ~g to the Boardwalk and sold T-shirts, which a lot of

20 events made me realize that there is no possibility Zo our merchants do sell T-shirts. Y remember how they

21 that we will be eliminating street performance from 21 were up in arms and how we handled it I la~ew based

Page lJ. Page 13

~ the Ocean City Boardwalk in the near future. ~ on this decision that law enforcement would be

2 I'd like to continue, unless anybody has 2 inundated with complaints, as we were and as we

3 any questions to st2rt, 3 still a~•e today, with respect to people's ability to

4 These are the questions that were asked of 4 sell items on the Boardwalk. That was one concern.

5 me and my answers fiom the Venable la~~~ firm. The 5 The second concern based on the injunction

~ first question is identify what Judge Hollander's 6 issued by Judge Hollander, it explained what

~ rulings have required the Town to do with respect to 7 expressive material was, and I knew reading that

$ Boardwalk regulations. And I']1 take questions fiom $ list we were going to be in for it, We were going

9 you any time as we continue. And what was explained 9 to have a ha~~d time determining what was and what

~o to me, particularly with Mr. Ayres who presented the ~o wasn'k I can tell you we came to City Hall after

~ ~ case in Baltimore, there's t~~o things that happened > > the decision was made, l met with Mr. A~~res, we mel

12 after Judge Hollander made her decision. The first 12 with other people in City Hall, met with Kelly

13 vas it eliminated the requirement for performers to 13 Allmond who also takes the calls from everybody that

14 obtain a permit from City Hall to perform on the 14 wants to perform on the Boardwalk, and we got

~S Boazdwalk, 15 together a list of which «~e believed would be

~~ With respect to drat, law enforcement now ~6 acceptable performances on the Boardwalk, And 1'11

~~ concern me and the gays that work down on the » eventually get into that, how ~~~e performed with

18 Boardwalk, This decision caused some issues with 18 respect to expressive material and how we determined

19 respect to gauging the number o£performcrs that 19 what is and what wasn't. Tt's been a pretty

Z~ would be up on the Boardwalk, And prior to that 20 daunting task

Zl decision our performers would come to City Hall and 21 That's the answer to my first. Do you
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~ guys have any questions wide respect to that one? ~ attorneys. Anybody that had a question about

2 The next question posed to me from Venable 2 performers the questions would come here to City

3 vas identif}r what the Town has done to implement the 3 Hall, they would be d'vected to the Chiefs

4 legislation that judge Hollander modified and that 4 secretary, Chief Buzzuro's secretary, ~fio would then

5 currently exists. 5 send mean e-mail with a question and I'd review it,

6 From a law enforcement perspective, and I 6 I could either give an answer right away or again

? already mentioned this, we had to determine what ~ refer to Mr. Ayres or Ms. Stansbury to determine

8 expressive material teas based on her list. Based on 8 whether it was going to be a green light perfom~ance

9 that, I came up with this thing called the Gray Area 9 or not.

to Expressive Material Process, and that's actually 10 And I will tell you I got an e-mail

>> laid out on page l0 of your document there. ~ ~ yesterday about the summer. It's a daily process.

~Z I want to explain this to you with respect 12 I took it on myself with respect to streamlining the

13 to the First Amendment, We operated on a green 13 process because the more people that got involved in

t4 light principle, the police department did, meaning 14 •the decision, the more wrong answers they would get

is ~]s: If we got a complaint we would go check it 15 and ultimately would make it harder for us to

16 out If I knew right away that it was against what 16 enforce on the Boa~•dwalk and gave it to more than

~? Judge Hollander said -- the example, if someone was ~~ one person,

18 selling jewelry I know that's a no go and I could 18 With respect to our Agency, very few

19 ask them to go. If I encountered somebody on the 19 limited people are allowed to approach the

Z~ Boardwalk who was doing a performance oc selling an Zo performers. It was me the first couple years and

21 item thak we weren't sure of, this is ho~~~ it works: Z1 then last summer I got to train a couple

Page l.5 Page 17

~ We gave them a green light until, number one, I ~ supervisors. Those aze the only guys that should

Z could figure it out or, number two, I would gather 2 have been approaching our performers on the

3 all the information and forward to it Mr. Ayres or 3 Boardwalk. Last spring T gotto do additional

4 Heather Stansbury, who is in the audience today, 4 training with our officers just to fi11 them in on

5 then I'd get a ruling from them and then I'd turn it 5 what was going on with respect to the perforn~ers.

6 back to the officers and let them know that it's 6 Do you guys got an}rtl~ing7 Yes; sir.

7 either a go or a no go. ~ MEM$ER RO'fkIERIv1EL: Question, and Y don't

$ Again, aRer the decision, the Hollander g low if I'm directing this to you or to anyone, but

9 decision, l thought it was important for the -- and 9 you mentioned that if someone was there selling

~o as did Chief DiPino at the 6me -- important for the ~o jewelry, that was a no go. Ho~~~ does one

> > merchants to know what was going to happen. So we ~ ► differentiate behueea someone creating or assembling

12 came to a public hearing here and we presented the 12 jewelry and someone making a caricature or spray

13 new lav,~s. We tried to figure it as much as possible 13 painting, you k~iow, art? T mean, it nilght be a

td what was going to happen for the next summer. 14 rhetorical question but how do you draw that line

is I developed an educational flier in order 15 and how does that ~~,~ork in with Judge Hollander's

t6 to handout to the new performers that came up to the ~~ decision?

~ ~ Boardwalk and had previously performed and did not » LIEUTENANT PACINI: Well, with respect to

~S know the rules, and gave them the set of new ivies. ~g me and !aw enforcement, i got a list of stuff that's

t9 With respect to performers' requests, eve 19 not legal. T could lay them out here for you if you

Zo streamlined the process. We gave it to one person, 20 want. And jewelry, one of them stuffed animals is

Z~ and eventuatly that was me, through the City 21 another ones, lotions, candles, perfume. You know,
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~ as a lay person I can pretty much figure out whale ~ ~ that. lust one more thing that we got to devote our

z that is, you know. Actually, the request that 1 got Z manpower to instead of doing what we're supposed to

3 within the last day said I want to sell jewelry on 3 be doing.

4 the Boardwalk but it's jewelry that I made. I'm the 4 Same of the specific issues that, you

5 performer. Can I do it? And I'm pretty much sure 5 Imo~v, these are some of the gray areas that we come

6 that they can`t do it. But eveq~ day there's 6 up with and I hope that we can hammer it out towards

~ questions like that that aze in the gray area that ~ the end of this process. And these are some of the

$ either come to me or I got to shoot it to Guy or $ things that we encountered on the Boardwalk, you

9 Heather. 9 know. It would be nice to have a determination of

~~ MEMBER ROTEIERMEL: Okay. Thank you. ~~ the exact definifion of a performer, and I think we

~ ~ LIEUT~NA.NT PACINI: I wasn't sure about ~ ► can do that. I've seen other ordinances nationwide.

12 the costume character part. ~Z T've encountered people selling books.

13 MEMBER ROTI~RMEL: I haven't gone there 13 What if people have CDs of music but the~~'re not

14 yet. 14 perfom~ing? They just ~~ant to standup there and

~$ L]EUT'ENANT PACINI: Oh. V~~e'll get there. 15 sell the CAs. We have persons selling paintings.

16 Anybody e]se7 16 Shou(d they be painting it while the}~re selling

The next question is identify the problems » them? We have tarot card readers, henna performers,

~g that have arisen as a result of the implementation 18 cartoon characters. First question I got about the

19 of the law. And this one's kind of long. T think 19 cartoon characters was thaNs got to be against the

20 it's a point form but this is things that we 20 law. They can't be doing that, There's got to be

21 encountered on the Boardwalk every day for the last 21 some kind of trademark infringement.

Page 19 Page 21

~ 3 years. But the question is identify the problems. ~ So what did I do? I have connections with

2 You lo~ow, one of the initial —the overall problem 2 a private investigator and he put me in tune with

3 was we created an uproar with the merchants, 3 the attorneys at Disney and they basically said

4 citizens and tourists. Every day I'm on the 4 leave them alone, Theyre Disney characters. heave

5 Boardwalk T hear it from all three. Generated a 5 them alone.

6 stream of negative press for our City. Not good. 6 AMBER ROTHERMEL: Leave them alone?

~ Diverted some valuable resources from the police ? LTEI3TENANT PACIDII: Ti~at's correct.

R department and City Hall. g VIEMS~RROTHERMEL: Wow.

9 You Irnow, I forgot to say this in my last 9 LIEUTENANT PACIM; And if you look in New

~o one. 1 handled a majority of the complaints. Do ~o York City it continues, you kno~~~, even though it

~ ~ you want to know why? $ecause I want my guys out > > came to a crescendo back herein August where tJiey

12 there doing the job. On the pictures that 1 have, I 12 had fights for what street perforniers in New York

13 have pictures of weapons. T have pictures of drugs, 13 City and they talked about how they were going to

14 Those are what we should be dealing with, and that's 14 limit that perfom~ance. I haven't seen it yeG I

~ 5 what t let my guys do while I took care of these ~S don't know if anyhod~s read about it T haven't.

~6 complaints. Very important for those guys to be ~b Last summer we had our first disk jockey.

doing that. I'll handle this. ~~ 7 missed one. Stages and platfom~s. Had people

18 One other thing that this ordinance did, 18 erecting stages and platFonns on Use Boudwalk, And

19 it encouraged our merchants to violate City 19 there's one real good picture of a guy that had

Zo ordinances and conduct street performing businesses Za lighting and he looked like Rod Stewart, he was --

Z~ on their own. I have very specific examples of ~~ well.

Al Betz & Associates, Inc.

877-402—DEPO (3376)



Ocean City Resolution 2015-1

2/9/2015

7 (Pages 22 to 25)

Page 22 Page 29

1 With respect to a performer and citizen ~ So, you know, we caught a lot of heat wide

2 safety, and this isn't one of the Task Force focus, 2 the pole dancer last summer. We didn't move the

3 you know, I have a picture of weapons there. Some ~ crowd. We did our best with that. But, you know,

4 of the perfottners have been in possession of 4 we weren't going to move away from our stance with

S weapons. Spray paint fumes, gas generators, 5 respect to being reasonable with respect to the

6 gasoline, the pole dancer. Some of ow performers 6 crowds just because it was a performer that not

~ get pushed on to the street a little bit just to ~ everybody liked.

$ allow the crowds to pass on the Boardwalk. 8 There's performers out there that have

9 Umbrellas. I have a hula hoop performer who entices 9 elaborate signs, and I lrnow it really irks the

~o kids to come in and do the hula hoop with their 10 merchants because they got to pay a fee to put a

~ ~ performance. You I;no~v, tt~e touching of other > i sign out. Now we have performers that have LED

~ 2 persons, face painting, henna, feathers in the hair, 12 lights for the nighttime. That's stuff that has to

13 hair braiding which we detem~ined to be not 13 be looked into. We have performers who ]aid out on

14 expressi~~e, fingernail painting. That came up last 14 the sea wall doing, you la~ow, outrageous use of City

15 summer. Mr. Ayres said that is not expressive. 15 property. We need to look at the footprint of the

16 If we had an ordinance today eve would need 16 performers near fire hydrants. Can the perforn~ers

a general statement about obeying all laws, federal, » occupy City bench? That became an issue in early

~ $ state, local. We had a proliferation of J-1 and F-1 ~g May last year. We had guitar players on the City

19 performers last year, you know, performing outside 19 benches. Can eve do that? We were getting

20 of their rules. Guess what? Thafs not a local Zo complaints. I know the merchant at 9th Street hit

Z1 jurisdiction issue that we can deal with. 2t us ea~•ly on last summer and said I think the City

Page 23 Page 25

With respect to the crowd control, one of ~ has to remove some of the benches. My customers use

Z the questions we get, it's a unique situation with 2 those benches to have lunch and dinner and now

3 respect to moving the crowd. Mark, why don't you 3 they're being taken up by performers. What can you

4 just move them along? Okay. We can do that. I can 4 guys do? So we had that discussion. Basically what

5 do that. What if one of them says I'm not moving? 5 eve did was we let the performers stay there but they

6 Then what are we getting into ne~ct? 6 coulddt put their amplifier, they couldn't put

~ Jt's not the performer that's blocking the ~ their music books or anything like that in order to,

8 free passage. INs usually his crowd that's 8 you know, to eliminate the ability of die tourists

9 blocking the free passage, I can't arrest a 9 to sit there on the bench. J have a picture of drat

~o performer because his crowd is blocking the free ~~ in there for you of the young lady that 7

< < passage, or give him a citation. So believe me, ~~ encountered that lead the whole bench taken up with

12 it's been discussed at the highest levels of 12 her perPonnance.

13 government what we need to do. And I said sure, 13 T ]mow you've all seen it but the

14 we'll tell them to move. And tyhen we tell them -- 14 performers now rope off azeas, you I:now, so people

~ 5 and l can tell you I've gotten it, and I know you 15 won't encroach their performance area. There's

16 guys are on the Boardwalk-- sir, why don't you move ~~ chains, ropes, cones, tip buckets, and again f said

~~ out of the way? And I get the high sign, they tell ~~ LED lighks which are, you know, something ire need to

~ 8 me no, I'm not moving. F-of£ 18 look at

19 All right. So what am 1 going to do with 19 I've already mentioned it but I tliink a

20 that, Forest? Can I arrest them? Is that the 20 total of three or four businesses actually put their

2 i posture that we want to get into? 2 ~ own performers on the Boardwalk last summer and, you

Al Betz & Associates, Inc.

877-402—REPO (3376)



Ocean City Resolution 2015-1
2/9/2015

8 (Pages 26 to 29)

Page 26 Page 28

1 know, one put their own costume performer out there I noise and us being able to cite a performer, I know

2 and collect money. At the end of the night they z because Pm part of the civil litigation in the

3 throw it in the till. And the costume character was 3 Hassay case. And all eve did was tell them to turn

4 paid $7 are how to perform, you know, tax free. 4 it down and move, the next thing you know Pm being

5 Another issue is the age of perforn~ers. 5 mentioned an civil court. For a law ei~f'orcement

6 How young do we go with respect to how old the 6 officer to have that stress, you can bet they're not

~ performer is out there before they have parental ~ going to get near it, just to throw that out there.

g supen~ision? 8 ThaNs a stressor that people don't understand.

9 One issue that we encountered last summer 9 I Irnow the Task Force talked about this in

to was the abandoned properly issue. The performers ~o the first meeting but we need a thorough definition

>> were corning out on the Boardwalk early in the 1~ of what expressive material is. That was question

~Z morning, laying out their claim and leaving their 12 3, if you guys got anything to throw at me, Yes,

~3 stuff. And what did that lead us to? There's a 13 sir.

14 bomb in the suitcase out on the Boardwalk. You guys 14 MEMBER KNIGHT; Lieutenant, one question.

15 need to check it out. 15 T~vo. The educational flier for performers, do we

16 The cartoon characters, Children safety. 16 have access to that?

~~ Ts our characters sex offenders? We can't just go 1~ LIEUTENANT PACINI; Yeah. I can get you a

18 up to them and say hey, who are you. Can't do it 16 copy of that. I didn't bring them with me.

19 Not possible. 19 MEMBER KNIGHT': Pd just like to see

20 With respect to commercial First Amendment Zo what's being handed out on the Boardwalk.

21 issue, we have merchants who stand on their property Z~ LIEUTENANT PACINI: I usually keep them in

Page 27 Page 29

~ and hand stuff out on to the Boardwalk. We have ~ my pocket. And the}+re pretty clear. Jt's got a

2 merchants who hand their merchandise out from their 2 map on them and I lay it out to the performers

3 property on to the Boardwalk which I can tell you if 3 pretty well. I will tell you this: The performers

4 it's a flier it just ends up on the Boardwalk. 4 that I encounter follow the law. It's very easy.

5 Talking about an overall view here. Tt just trashes 5 This is what you can do and ~vhatyou cannot do.

6 up the Boardwalk. ~ Here it is in writing. And I issued very few

~ One area that we tend to forget, and Mr. ~ performers last year citations. In early May I

8 Ayres and Heather and i talked a lot about, is the g caught a guy in mid block that «gas performing. T

9 religious, political and philosophical. It's a 9 said here's the thing. Here's your rules. Abide by

~o whole other baUgame. They're not performers, ~o them. A night later there he was in the same spot,

i i They're out there preaching or whatever they have to >> mid block, which he wasn't supposed to be, v~d lie

12 do. And basically short of North Division Street ~Z got a hundred dollar citation.

13 those guys had a run of the Boardwalk. The only 13 MEMBER KNIGHT: Number moo, how are most

14 issue the encounter with them is religious, one 14 of the amplification devices powered out there? Are

15 religious group put out a big A frame display of 15 they powered by gasoline or powered by batteries?

16 their flyers that they wanted to for the citizens to ~~ LIEUTENANT PACINI: We did encounter

have. And an A frame is against the City ordinance » gasoline-powered generators. We had one religious

18 after a certain time. 18 group that actually ran a wire all the way about

19 Number 14 that Y have for you is the noise 19 50 yards on the beach and had their generator way

20 let+el of the performers. Tough ballgame. Tt's a z0 out on the beach. You I~ow, people complained about

Zi very tough baligame ~~~ith respect to the ambient 21 that and Uiey didn't complain to the police. They

Al Betz & Associates, Inc.

877-402-DEPO (3376)



l

2

s

6

7

a

9

~o

~t

iz

13

14

is

16

i~

16

19

20

21

2

3

d

s

6

s

9

~o

It

12

13

74

is

16

t7

is

19

20

zt

Page 30

called people at City Hail. And the complaint

wasn't directly channeled through me. The ne~:t

d»ng I know I'm seeing other enforcement officers

out there doing enforcement work and I got pretty,

you know, I needed to lrnow about it because they

don't ]niow if Ibe already talked to them. And

listen, it only takes one hit, it only takes one

stop, a suspect stop, for you to have the potential

to land in civil court. That's how serious we took

it. So which --they're usually gas. I don't

remember seeing any electric ones.

MBMBERKNIGHT: A(otofjurisdictions

limit it tobattery-powered generator,

battery-powered amplification. It's mostly gas

here.

LIEUTENANT PACtM: The one That's easy

with respect to U~at is the guys that are hooked up

to the city --

MEMBERKNIGHT: Brass post

LIEUTENANT PACiM: Yeah. That's a

no-brainer. And that's actually stated in the

Page 31

ordinance. Do you (rnow what they get? They get a

warning. If you want to give me a hard time, then

we can take it to the next level. But they usually

unplug it --
MEMBERKMGHT: Right.

LIEUTENANT PACINI: -- and go unplugged.

MEMBER KMGHT: Thank you.

LIEUTENANT PACINI: Yes, sir. Where was

I?

MEMBER KMGHT: Question 4.

LIEUTENANT PACINI: We're going to 47

We're already there? Okay. The neat one. The nest

question posed tome by Venable was describe the

current stale of the law. And the current state of

our ordinance has been pretty hacked up and I've got

[hat in your packet also and highlighted in yellow

is basically what we can't do an}nnore except as it

relates to expressive material.

I'~~e already kind of gotten into it but,

you laio~~~, cops don't work in gray areas. They work

in black and white. You know what 1 mean? We don't
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i go out there to bluff'people. We got to know the

2 law and we got to tell them what it is. And the

3 ordinance as it resides now is a little gray. I

4 Irnow it, a couple other of the guys in the Agency

5 lmow it, but I don't think a lot of them would be

6 real comfortable stopping or encountering a person

~ that was performing with the potential for a, you

$ Imow, landing in civil court.

9 I've already said it but I think it would

~ o help if we could define what a performer is, what

~ ~ constitutes and doesn't constitute a perforn~ance.

1z This would be for an ordinance. Me? As a law

13 enforcement officer and the guys we train, we need

14 to lay out an ordinance that has very specific

is charging sections. You're outside of the confines

16 ofwhete you're supposed to be performing. ~-Iere's a

~~ citation, or a warning. That needs to be laid out

~ g pretty clear for us.

19 1 think we need to look at our noise

20 ordinance. I don't lrnow if in your package you got

21 the Santa Monica ordinance. All the documents that

Page 33

~ I've read, it's very clear to me that those guys in

2 Santa Monica are dealing with pretty much exactly

3 the same thing »~e are, and they do a nicejob of it,

4 Mr. Ayres ~~ill tell you that's a different circuit,

5 you lmow. Can we enforce the same th ing here? You

6 Irnow, I think thaPs for the guys sitting over there

~ to figure out as far as I'm concerned. That's it

$ for 4. Any questions there?

9 The last question I got from Venable was,

l0 you know, propose legislative and/or other legal

> i solutions to the Town's problems. We need to review

12 what Judge Hollander's decision and the injunction

13 did to our ordinance. We can review other areas

14 but you lo~ow, I always get an education from Mr,

15 Ayres about that. You low, just because they're

16 doing it in New York City or Fort Meyers Beach

doesn't necessarily say we can do it here.

~$ I'll give you an example. Fort Meyers,

19 actually one of our performers on the Boazdwalk

Zo performs in Fort Meyers and on his display is his

Z~ Fort Meyers permit. I can pretty much tell you

Al Betz & Associates, Inc.
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t natiomvide you don't need a petrnit to perform. ~ So I guess the point I'm making is, you

Z Several other jurisdictions have said you don't need 2 know, in otherjurisdictions in the nation the Chief

3 a permit to perform. And we can't require it. 3 of Police says you're closed. Now, that might be

4 Ultimately I think we need an ordinance to hit 4 too much power for one person or run it through the

5 several of the areas that T stated. And this may 5 Mayor or run it through the Council, but we don't

6 cause controversy but, you know, the merchants that 6 have al(summer to get it done. Because once one

~ are conducting business on the Boardwalk as street ~ merchant does it, one of fi~~o things happens. The

g performers need to be dealt with accordingly. 8 others follow suit or the others complain that

9 And although T think it only can be in 9 theyre not being treated fairly.

~~ wording only, you know, we have to have a very ~~ MEMBER KNIGI-IT: Thank you.

~ ~ strong wording in our ordinance about tl~e Homeland >> CHt1TRPERSON SHOCKLEY: Any incidents of

12 Security rules with respect to our, you know, our 12 Boardwalk store owners enforcing their own justice

~S foreign students that come herein the summertime, 13 in this, going after a street performer, or has that

~4 Eventually if we get to that point, you lmow, ~4 not raised its head yet?

~ 5 towards the end or the beginning of the summer we 15 LIEUTENANT PACINT: 1 talked about it in

16 need a pretty darn good public relations campaign to 16 my opening statement and actually that was the

17 get t(~e word out and let everybody Irnow what's going » impetus for that statement. In March, I believe,

18 on. Makes it easier for us to enforce. Makes it ~g Pm sorry, on May 24th we had one business owner

19 easy for you merchants to understand that those are ~ 9 that ~s~as e~ctremely upset at those henna tattoo

Za the rules. There's no sense calling the police Zo stands directly across from their business and they

21 because I Irnow what the rule is and we can go about Z~ schemed all winter, as far as I'm concerned, and

Page 35 Page 37

~ oar business and everybody can pretty much live ~ they showed those guys. The first day of Memorial

2 together. 2 Day last year they put their own stand out there and

3 That was the last, that was question 5, 3 they moved their stand, the actual performer, they

4 the last one. Any questions on that one? Orin 4 moved their stand 3 feet and they proceeded to

5 general overall? 5 threaten the performer. "I91 kill you."

6 CHAIFtPBRSON SHOCKLEY: Any questions? 6 Md when we talk about crime and the fear

7 MEMl3ER KNIGHT: In respect to the ~ of crime, I wasn't too happy being in charge of that

8 merchants conducting business on the Boardwalk if 8 Boardwalk to hear some merchant threaten a

9 you know that there ~nerc6ants 1 think that can be 9 performer. Because whaPs that do? Thal just

~o handled under the zoning laws as far as exchanging ~o pernieates, that sides a(I the way up the Boaz~du~alk

1 ~ funds outside of their stores. I don't Imo~k that, > > and that's what lands us in the newspaper. ThaYs

1z I just thought it might be another avenue. ~Z what gets people talking about how the Boardwalk is

~ 3 LIEUTENANT PACIM: I've dealt with a t3 so unsafe because we got merchants out there

14 couple. T've cited a couple. I've also gone the 14 threatening performers so they can stick their own

15 route of going after the business license, I've 15 stand out there and make money,

t6 done that with one pizza business in Town who 16 CHAIRPERSON SHOCFCL~Y: Thank you. I'd

continually broke City ordinance. But that's not an 17 like to thank the Mayor and Council and thanl: the

~ 8 easy [ask. ThaYs a lot of work. And then ~$ Chief of Police and Markin particular that we have

19 eventually it's got to go before Mr. Recur and he 19 somebody out there thaYs reasonable and has taken

Zo has to have a hearing and then we gotta make a Zo the time, not only his time on the job but in his

Z~ decision. Z~ o~~un time, to research and understand the issue. 1
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~ mean, it clearly is an issue but 1 thirilc the police ► Beach Patrol, as many of you are familiar with our

2 departrnent has been very fair and very decent in z Junior Beach Patrol, that runs for 6 weeks

3 their dealings with both sides. I mean, if not it 3 concurrently during the summer. Some of those ~~,~eeks

4 could have been, I mean the situation could be much 4 we have two sessions. We have morning sessions and

5 worse than it is now. But we've been able to work 5 afternoon sessions. So we do quite a few crossings

6 through the problem as it exists today v,~ith Muk and 6 of the Boardwalk to bring materials out there.

~ the police departrnent. And l mean, iCs not perfect ~ Down there at Dorchester Street is where

8 but I mean, we have, it works and no ii~cidenis are g we conduct our testing for upcoming lifeguard

9 generated out of this. So Mari, than]: you and 9 seasons. So we do, those days we do a lot of

~o Chief, t(iank you for tasking and taking care of ~~ crossings.

~ ~ this. Anybody have anything else for Mazk? ~ ~ I did a poll of our officers who are

t2 MEMBER ROTF~RMEL: Thank you for your 12 stationed in the south end and we average between 20

l3 service. 13 and 40 Boardwalk crossings at Dorchester Sd•eet on a

14 CTIAIRPERSON SHOCKLEY; 'thanks, Mazk. Ne~ct 14 daily basis with either trucks or ATVs. Md it

15 up is Lieutenant Ward Kovacs of the Beady Patrol. 15 depends again like on a Friday it will be the 40 on

16 WARD KOVACS: Good evening. I'm Ward ~~ Monday, Tuesday, Wednesday it maybe closer to 20.

tl Kovacs. I've been with the Ocean City Beach Patrol ~ ~ But it's roughly a 30 average crossings per day. We

18 for 33 years, with the exception of 3 years where T ►g take our hundred main days of the season, that's

19 .vas stationed at 65U~ StreecI've been downtonm that 19 3000 crossings per season at that one street

Zo whole time in tfie Boardwalk azea. And I'm here Zo location.

~~ because Mr. Ayres asked me on Thursday ifl had 2~ The early part of the day, the first third

Page 39 Page 41

~ anything that I thought would contribute to the ~ of our shift, we work 14 o'clock to coming off the

~ conversation. T believe 1 do over that time that Z beach still at 6 o'clock in the afternoon, die first

3 I've been around. 3 third of our shift we rarely encounter any

4 My scope of interest is significantly 4 performers there. The second third occasionally

5 smaller that Lieutenant Paeini, roughly 1-40th the 5 we'll encounter someone, But lt's that last third

6 size, as Pm concerned with one of the blocks on the 6 portion of our shift when every crossing involves

~ Boardwalk and that is mostly Aorchester Street. ~ performers. Every single one.

8 Sihce 1992 when we were moving from Worcester Street 8 So the numbers basically aze roughly a

9 and the Boardwalk to our location currently at 107 9 thousand crossings on the Boardwalk are delayed per

~a Dorchester Street our access to the beach no~v is by ~a season due to performer's. And to be fair, most of

~ ~ going up Dorchester Street crossing the Boardwalk ~ ~ them are just inconveniences while we're bringing

12 Uiere and then going out on to the beach. So from 12 materials to the beach or retrieving materials from

13 1992 Chars been our primary access. 13 the beach, or personnel, broken lifeguard chairs.

14 We have, the majority of our vehicles 14 That kind of thing. Most a~•e just an inconvenience

~5 since thaYs where our headquarters building is are 15 to us. But on the other hand, some are

16 at Dorchester Street including our ATVs and our 16 life-threatening delays. Whether we're trying to

17 pickup trucks and our covered SWs. ThaPs ti~here 17 get to someone who is in the surf in a multiple

~g the Lieutenants and the Captain operate. We're the ~$ victim rescue, our ATVs and our StJVs, pickup tnreks

19 ones wlio are assigned the covered vehicles. 1'he 19 are all equipped with our defibrillators. Thais

Zo pickup trucks are doom there for the special events Z~ the only place we have them. We don't have them on

21 that we have in the downtown area. Also our Junior Z~ the beach anywhere just because of the environment.
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t We don't want them exposed to the sand, humidity and ~ there, we went to respond and eve were delayed trying

2 things like that. Z to get across the Boardwalk. There was a large

3 So anytime some needs defibrillation on 3 crowd out there trying to move out of the way, which

4 the beach it's coming on one of those vehicles. And 4 left the Sergeant out in the heavy surf with an

5 it becomes really important to us, obviously, to get 5 unconscious person by himself. And it was die next

6 them there quickly. Most of the time the performers 6 off duty drolvning of the season, again the

7 will get out of our way. Theyll tend to try and ~ lifeguards were off duty, 7 happened to be out late

$ finish d~eir, whatever trick the}~re working on, 8 on the beach because I was returning from an

9 ~vhateverjoke they're working on. There's a delay 9 assignment ] had on the north end of Town. As I

~~ there. Tt's an inconvenience to them, too, I ~~ v~~orked my way down,l heard the fire deparhnent call

~ ~ understand, to try to get everybody moved and to » out for a water rescue, and I was the first one to

~~ raove all their equipment, 12 the scene, the first one there. And on that

13 I think the thing that they don't 13 occasion [he roles were reversed and Sergeant Heubel

14 understand is that a lot of times we're going to 14 was trying to respond to help me out and was delayed

15 save somebod~rs life and that becomes a big problem. ~S hying to cross the Boardwalk, again leaving me out

16 Again, it's rare that we'11 need to go beyond asking 16 by myself for a while.

~~ them ourselves to move. 1t does happen sometimes ~~ My request would be that any consideration

18 where, like X know this past summer one of our 18 of adding a second block that's restricted for

19 lieutenants was trying to cross and the performer t9 performances. T lrnow curcently North Division for

20 failed to stop performing when he obviously saw the Zo many reasons is restricted. The}~ve been requested

zl Lieutenant driving up the Boazdwalk and made 2t to keep that open for lazge Sre appazatus to come
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~ eye-to-eye contact. The Lieutenant exited the ~ up from the Boardwalk.

2 vehicle, went over to approach the performer, The z Also for the visual with the a~•ch there,

3 performer said he was not going to move, He was 3 people want to take pictures with normal Boardwalk

4 told he was allowed to be there. And to his credit q traffic, a lot of different reasons go into that.

5 Lieutenant Pacani was quickly there to the scene, 5 I would ask U~at we also add Dorchester

6 did exactly as hejust described to you. And I ~ Street to that restriction if at all possible.

~ guess a shield and a gun mean a lot more than a ~ It's unsafe for our ATVs to drive down

g whistle and a bathing suit, too. But the $ Baltimore Avenue. There's no protection on the side

9 performer at that point did move. But that, tome 9 of that. There's no ] fights on the side of it for

~~ that's inexcusable. Fortunately, again, that's not ~~ working late in the afternoon. Also, the tire

> > the noun. ~ ~ pressure [hat we keep in those to use operationally

12 I know twice this season when we had off 12 on the sand is so low that any type of quick turning

13 duty drow~ungs at the end of the day roughly around 13 that you try to do an a paved service can cause it

14 6 o'clock when the guards left the beach on one 14 to roll over, Also, it's illegal to use them on

15 occurrence one of our sergeants was returning to 15 Baltimore Avenue for t~•ansit,

16 headquarters from our 27th Street out building, 16 So we just, our only access there is to go

►~ actually saw the person face down in the water. He ~~ straight across at Dorchester Street. So to try and

~ g initiated a response to that. 1 was tl~e only one ~$ alter that course and go up North Division Street, I

~ 9 left at headquarters with my frock with emergency 19 mean to go from Dorchester to North Division on

Z~ lights and a siren, and I grabbed one of the other 20 Baltimore Avenue really isn't a safe option for us.

21 lifeguards who lives in employee housing right z1 And a lot of times with the traffic that eve have

Al Betz &Associates, Inc

877-402—DEPO (3376)



Ocean City Resolution 2015-1

2/9/2015

13 (Pages 46 to 49)

Page 46 Page 98

t down there during the day even to have to take an ~ We're not going to go up there and blow the siren in

2 SW or a pickup truck down to North Division Street 2 an infant's ear while he's passing by a stroller.

3 and fight through that traffic to get there, again 3 Pm not going to do that. I'm just hoping that we

4 you're delaying the response when someone might be 4 can add that street to the exempted streets for the

S trapped at the end of a rip current or looking at 5 performers. And Y know Mr. Funl:hause~'s not over

6 their child laying on the beach that needs 6 there anymore. ReUy, do you have the ability to

~ defibrillation with fhe AED that can't get there in ~ put some of these pictures on the projector?

8 time. Again, Dorchester Street really is going to $ KELLY ALLMOND: I do.

9 be our option going into the future, and I thank the 9 WARD KOVACS: A picture is worth a

to Mayor and Council for agreeing to build a new ~~ thousand words. If you can see where the perfoRner

~ ~ building there for us, but what that means is we're >> is, he's got his back toward the vehicle. You got a

~2 going to be there for a tivhile. And it's also the 12 large area roped off.

13 police department's, or the fire department's ~3 In this picture we have the vehicle

►4 station, too, is ou Dorchester Street. 14 approaching the performer fi•om the back so the crowd

~ 5 ] lrnow from just my experience being the 15 is actually able to see the vehicle which is to our

t6 one whose calling for the ambulances an}~ time you 16 advantage because then when they see the vehicle as

17 have the Sand Duel Soccer tournament or other events » long as he's allowed to keep going a little bit they

~ 8 down there like the Dew Tour, that's one of the main ~ g kind of get the idea and they start to move.

~9 accesses for EMS. They pull rightup onto the 19 As long as the performer chips in and

Zo Boardwalk down there. Md again, any time they have Z~ helps us to get the crowd going.

2L to be delayed is delayed caze for their patients. 21 But you can see it's a large group of

Page 47 Page 99

~ Really, Y just, again most of the time, I ~ people. There's people with strollers there. Small

Z want to be fair to the performers, most of the time Z children with other things that they've put out on

3 it's just a tine delay when we're moving equipment 3 fhe Boardwalk there. It takes quite a while to get

4 around but those critical times when it is delaying 4 them to move.

5 our response to an emergency, you laio«r, it's the 5 Here's another view of the same thing I

6 worst feeling when you know iCs right there and you 6 was talking about before where you have the roped

~ can't get to it because there's people in your way. ~ offarea, and this is what I was hying to explain.

$ A lot of times for us I've (earned over g When the vehicles have to wme to a stop, and you

9 the years that the easiest way to drive across that 9 can seethe pedestrians are no longer looking at a

~ o Boardwalk is to not stop. When you pull up on the ~o large heck moving at them. They're looking at the

> > ramp you've got to keep the vehicle moving, even if > > perfottner over here, So at that point the game is

t~ ever so slightly, so you're making your intention 12 kind of over for a while.

13 kno~m to all the people around. As soon as you come 13 This one's a little bit darker but here

14 to a complete stop, they have no idea that you're 14 you see our other problem. Now, here you have the

is trying to drive on to the beach, or the other way, 15 performer, as Lieutenant Pacini was trying to

16 they don't Irnow my E~eadquarters is down Dorchester 16 explain, he's set up all around the fire hydrant and

Street. And once you come to a complete stop ~~ if you see there's little red lights over here.

18 pedestrian traffic resumes and it makes it much, ~ g That's the beach patrol (ruck trying to get across

19 much harder to get across. 19 this way. Here we have the problem where the

2~ I've heard people tell me, you know, well, 20 performer doesn't want to stop perforn~ing. The

21 just blowyour siren. Well, that's not Ocean City. 21 crowd has no idea the truck is trying to get across.
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~ Mother view of the same thing where now ~ end of a rip current I think you'd want that

z the crowd has started to encroach to make a complete 2 inconvenience to go away if at all possible.

3 circle around, 3 MEMBER ROTHERMEL: Mark, how do you define

4 Again, here from a little bit further away 4 who wilt draw a big crowd, tvho doesn't in advance?

5 you can see the size of the group thaPs gathered 5 MEMBER CHASE: Traditionally if you have

6 azound there and the beach pafrol truck trying to 6 the intent of drawing more dean 20 people, }rou're

~ get through. 7 traditionally considered a circle show. You're

8 Md again tl~e same thing from the, trying 8 there for that pwpose of drawing such a large

9 to drive from the west to the east, The crowd's 9 crowd. Like magicians, like myself for instance,

~o back is towazd the truck now, has no idea the truck ~~ jugglers, their intent is to draw that large crowd.

i i is coming, so the truck has to come to a complete ~ ~ Ifyou limit what actual activity could take place

12 stop and then pedestrian traffic continues. IYs ~ Z on the street, you could limit the actual crowd

t3 almost impossible to start back up again. 13 Uuilding. Jf you forUid magicians, jugglers, anyone

14 Again, T'm not a person who is going to 14 who has chat large uitent of doing such. You can

is blow a siren in that kid's ear. 15 also limit it to musicians that are unamplified and

16 Here's another view of what Lieutenant 16 hand-held musical instnunents. That would still

~~ Pacini was talking about with the roped offarea. » allow I think free speech to be there but also

~a He's Making quite a lazge chunk of the Boudwaik and ~ $ accommodate you if iYs a hand-he►d instrument,

~g the cement pad. And that's all the pictures I have. 19 would it not, unamplified?

ZQ CHAIRPERSON SHOCKLEY: Anybody have any 20 WARD KOVACS; Agaiq if you have a really

~~ questions for Wazd? 21 talented musician show up there you might draw a
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~ MEMBER C~iASE: I have a couple. Is it 1 bigger crowd.

2 just mainly the type of performers that draw those Z MEMBER CHASE; And then he would be

~ large crowds that is the issue, or if like the -- I 3 considered a circle show and he would have to move.

4 know you've been up on the Boardwalk. Like 4 MEMBER GE[2ACHIS: \~Jouldn't it just be

5 musicians That have hand-held instruments and al ( 5 common sense to say no performers? Y mean, just

6 that that really don't draw crowds. Is it just ~ common sense? Don't even risk it.

~ mainly the ones that draw the large crowds that ~ MEMBER CHASE: I'm all for that.

$ hinder your abilities and where they're actually g MEMBER GERACHIS: I think it would be in

9 situated on the street? 9 your opinion far a safety factor don't you think it

~~ Wr3RD KOVACS: It depends. Again, it's an ~o would be better just to say no pecfomiers at that

> > impedance to our travel regardless of whether they ~ ~ street?

12 have a large crowd or not. A lot of times they'll 1z WARD KOVACS: Absolutely.

t3 have booths, kind of booths setup and so they have 13 MEMBER GERACHIS: 1 think 3t's pretty

14 to move, physically move the booth. Some of the 14 straightFonvard.

15 musicians will have speakers with cards that sketch 15 MEMBER CNASE: 1 have no problem ~~~ith

~ 6 out from where their stool is. So once you get t6 that.

~ 7 their attention, make it clear to them what your » MEMBER GERACHIS: l don't think there's an

~ g intentions are, they stilt have to getup, move ~ 8 issue there.

t9 their stool and move the other things out of the 19 IvIfiMAER CHASE: Down the line ~-

20 way. Again, a lot of times ids just an Z~ IvfEMBER GERACHIS: I don't think there is a

21 inconvenience but if it was Sour child stuck at the z1 down the line.
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t MEMBER CHASE: No. Dov~m the line if you ~ spine of economic activity, not only in the downtown

2 do have a performer that shows up with ahand-held z area but most of Ocean City.

3 instrument -- 3 Pve been here since 2000, got here a

d MEMBER GERACHIS: ThaYs why I think the 4 little after the OCDC was formed. T would say this

S need to stop it right from there and that way the S year we've probably seen more Boardwalk entertainers

6 police department doesn't have to determine who can 6 and artists than T've ever seen before since I've

~ be there and who can'G I think it's easier just ~ been here.

$ not to ha~~e them there. It's a safety factor. $ As I mentioned, this year 1 think we've

9 WARD KOVACS: It seems like you would be 9 seen the mast performers and artists on the

~o adding pages and pages of gray area to Lieutenant ~~ Boardwalk that Ibe seen in my 15 years here. This

~ ~ Pacini's book. ~ ~ is probably a good thing to show the health of the

tz IvIEMB~R CHASE: But you can ~Z Boardwalk. The fact that you have that many artists

13 easily well-define it. 13 and performers coming here, there's a reason why

14 MEMBER GERACHIS, t think it's harder than 14 theyre coming here, both to shot~~case their talents

15 you think. 15 as weA as to earn some money. However, too much of

16 CHAIRPERSON SHOCICLEY: The judge has 16 a good thing alH~ays isn't a good thing and whether

allowed public safety to -- » it's reached a point of saturation 1 don't know but

~$ MEMBER CHASE: Exactly. ~$ there's something this last year. So whether it

~9 CHAIRPERSON SHOCKLEY: --dictate 19 will continue into this next summer one would assume

Zo exclusions. North Division is an exclusion and, I ~o having possibly more entertainers.

2~ mean, there seems to be something we can move Z~ Observation-wise, l think Lieutenant
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~ forward with as looking at Dorchester Street as an I Pacini hit on most of them and many of them just may

2 exclusion for public safety. 2 not be new to most people, but speaking with

3 WARD KOVACS: That's all T would ask. 3 merchants off the Boudwalk, on the Boardwalk, the

4 _ MEMBER CHASE: Pm all for your safety. 4 Boardwalk merchants who sell die same products,

5 CHAIRPERSON SHOCKLEY: It's one street out 5 that's a continuing complaintyou've probably heard

6 of, as you said, 40 out of 20 that are key streets. 6 many times before. They feel that, the merchants

~ Any otlier questions for Ward? ~ with the stores do feellike they're at an unfair

8 MEMBER GERACHTS: No. 8 disadvantage. The store merchants must pay higher,

9 CHAIRPERSON SHOCKLEY: Ward, thankyou. 9 just rents and also have a business license. T

~o WARD KOVACS: Thanks. ~~ think Lieutenant PaCini also mentioned they need to

~~ CHAJI2PERSON SI~OCKLEY: Gtenn Irwin. >> have a sign licensed by the Town of Ocean City as an

~Z GLENN TRWIN: Good evening. Glenn Irwin. 12 additional cost, The perPormeis do not need to have

13 I'm the Executive Airector of the Ocean City 13 these costs.

t4 Development Corporation. Just for anyone not 14 The unorganized system of spot selection

is familiar, we're a non profit organisation cha~~ged 15 it is a first come first served and really 1 think

~~ with downtown revitalization. We are also active in t6 has always been that way in Ocean City. Just as a

~~ the Boardwalk through our Boardwalk committee. » Uusiness person lu~ows the Boardwalk performers and

~g The continents I just want to make and we ~$ artists know that location is e~ctremely important in

19 can I:ind of look at the whole picture we realize the 19 setting up one's operation whether it's £or a year

Zo importance of the Boazdwalk. I'm sure that's been 20 or for one day. Md you do see this claiming

21 discussed amongyou very touch before, It is the 21 Boardwalk locations that Lieutenant Pacini

Al Betz & Associates, Inc.

877-402-REPO (3376)



Ocean City Resolution 2015-1

2/9/2015

16 (Pages 58 to 61)

Page 58 Page 60

1 mentioned, performers are showing up first thing in t There's just too many of them at a few locations.

2 the morning, I'm sometimes on the Boardwalk b:00, 2 They overwhelm the Boardwalk. I think again this

3 6:30, the}~re either sitting in a lounge chair or 3 pastyear was a good example. Md T think it

4 have a cart just claiming their spot. And 4 reduces the enjoyment of the Boardwalk experience

S particularly as you go further south along the S for visitors, residents and Boardwalk merchants.

6 Boardwalk. 6 That's all I have.

~ There is an issue of territorial I think ~ MEtvIBER ROTHERMEL: Lieutenant Pacini and

8 he also mentioned about roping off azeas. ThaNs g you also mentioned that some stale out their claim

9 not incidental. That's pretty common, I think, 9 earlier in the day. Wha~s not being said is why

to whether it's during a performance or whether it's ~~ anyone thinks that Happens.

> i just to reserve your spot that happens quite a bid >> GLENN 1RWII~I: I've been tliere

~2 The lack of rotation of performers, uid ~Z particularly, I see it at the peak of the system

13 this is more, it's probably not even any type of 13 particularly around the pier where there's a prime

14 legal issue. It's just having Boacdwalkstores and 14 spot north and south of the pier and particularly

15 residents, whether hotel users, have complained to a 15 with the henna tattoo carts where I71 see —

~6 pint they see a singer there for the whole week 16 MEMBER ROTHERMEL: Prime because it's

17 that there there, IYs just very repetitive. ?he » their personal First Amendment rights or prime

18 Boardwalk merchants probably hear the same thing for ~$ because it's a lucrative financial position?

19 the whole summer. I must say some of the performers 19 GLEI~TN IRWIN: Oh, lucrative. Tt's mostly

Z~ and musicians are very good, some not so good. But Zo lucrative.

21 you get what you get, But variety would be 21 MEMBER ROTHERMEL: Thank you.

Page 59 Page 61

~ beneficial. i GLENN IRWIN: And where you'll see

2 One recommendation T just wanted to make, ~ somebody in a lounge chair I don't know what time

3 again not looking at it legally, I'm sure it's been 3 they got there. Often I'll be down there bicycling

4 discussed, is possibly a lottery system for 4 630 in the morning, I'll see someone aLnost look

5 locations. This would land of level the field by $ like the}~re sleeping or in a lounge chair ne~:t to

6 spreading performers out, not concentrating them in 6 the cart. I don't know if they've slept there the

7 an area. You do find a number of performers at ~ whole night or not but that, you kno~~, J've seen

$ street ends 4 or 5 at one time, not necessarily the 8 that several times happening in the peak of the

9 performers who, J think Mink Chase mentioned, that 9 summer season.

~a create a big audience. You have others that create ~~ MEMBER CHASE: I do know last yeas•

~ i a big audience but there may be just due to the >> performers had to show up early because the stores

~2 numbers of performers there, and this lottery system 12 were actually putting the hennas out there and

~ 3 could spread out those pet~formers. 13 taking their spots. It was kind of we were forced

14 And as far as sometimes they do get into, 14 to actually be out there early, otherwise ~~~e didn't

15 l think Ward Kovacs mentioned about blocking 15 have one, or a spot. Because traditionally

~6 selections, the segments of the Boardwalk as well as 16 performers don't like to get out there unti13:00,

17 the ramps coming up the street. » 4 o'clock when the sun starts going down just

~g The last thing I'd just like to mention ~g because during the day it's too hot. But mainly the

19 that, I'd like to add that the Eoardwalk performers 19 ones that do sho«~ up early such as last year v~~hen we

Zo have been a pai4 of the Boardwalk for many years and 20 had that henna fiasco we had, we were pretty much

21 do add an interest and attraction for tourists. 21 forced to be out there, otherwise the hennas had
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~ taken all our things. 1 think if we are able to ~ You do nice work, by the way.

2 actually regulate, I mean not just time but 1 mean 2 MEMBER CHASE: Pve bought stuff from your

3 -- how can T say this delicately? I mean, the 3 store, too.

4 longevity of how long a performer can leave his 4 JOSEPH L. KRO-ART: it all works out in

5 stuffunattended on there, that is definitely 5 the end. But I've heard people say well, should we

6 controversial, I mean. Personally, a performer 6 buy this? Well, we already spent $40 on this, And

7 should never leave his performance area unless he ~ that's, you latow, it's not like buying a

8 plans on wrapping up for the day. That's just my $ cheeseburger where the next day you need another

9 opinion. Would that help solve some of the issues 9 cheeseburger.

~~ or concerns that the merchants you think have or -- ~~ Anyway, there are two points that I really

>> GLENN 1RWIN: There's such a selection of ~ ~ want to make here to kind of narro~~~ the scope of

12 concerns, that wouldjust be one of them, i think. 12 this. First is about the health of our tourism

13 yeah. 13 economy. Some of us benefit from this directly --

14 CHAIRPERSON SHOCKLEY: Anything else? ~b you, you, you, me, some indirectly. Everybody in

15 Thanks, Glenn. 15 this room whether directly or indirectly if we're

16 GLENN IRWIN: Okay. Thank you. 16 living here it's because of our tourism economy and

17 CHA]RPETZSON SHOCKLEY: Joe Kro-Art. t~ that is something that all of us need to keep in

~g JOSEPH L. KRO-ART: Good evening. Joseph ~$ mind.

19 Kro-Art, III, Ocean Gallery. Thank you, all five of 19 There is value overall in the street

20 you, for serving on this Task Force. Pd like to 20 per£ot~n~eis. I have come to see that. I take my

Zl begin by just, you la~ow, speaking generally kind of Z~ young daughters down the Boardtvaik. Tt is something
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1 echoing some of what Lieutenant Pacini said. You ~ that adds to the Boardwalk experience. When my

2 know, it took me a long time as a merchant to get to 2 father started out in the'60s when people like Bill

3 the point where I realized that street performers 3 Ochi and Tony Russo and Perry Tillis were all

4 aren't going anywhere. And T don't think that my 4 getting together the Boardwalk was the draw in Town.

5 father's reached that point. I don't Irnow that 5 I mean, if you came to Ocean City you were at die

6 he'll ever reach that point. But I think that the 6 Boardwalk. Ocean City has become fragmented,

~ sooner that we all reach that point the better we're ~ though. IfyouS-e staying up at 142nd Street are

8 going to be able to workthrough some of these 8 you coming down to the Boardwalk like you did

4 ISSllCS. 9 20 years ago? Not necessarily. We need things to

~a And really, you know, some of you might ~~ add value to the Boardwalk and to add value to the

1 ~ say oh, yeah, well, Kro-Art, you might feel that ~ 1 experience.

12 way, that's fine. But you consider what our 12 The sooner that many of us realize drat,

13 business is as an art gallery and selling retail 13 you Imow~; the better that we're going to be able to

14 art, you can make the argument that our business has 14 work through some of these issues.

15 been hurt just given the sheer number of artists 15 The second point is kind of tied in with

t6 that have setup as performers. Our business has 16 the first point. We have to ensure that our

been hurt as much as anyone's. I'm sure that henna » visitors are safe, and this goes to a number of

~S tattoo businesses and whatnot, they feel that same ~$ things, Lieutena~~t Pacini was talking about the bad

19 sort of pain. Art is a discretionary thing. 19 PR that Ocean City can receive from time to time.

20 Mark, many, many times T have lead somebody Z~ When a family sho~~~s upon the Boardwalk and they

Z~ come in and they're holding one of your paintings. 21 sta~•t walking down, you kno~e~, lbe seen over the

Al Betz & Associates, Inc.

877-402—DEPO (3376)



Ocean City Resolution 2015-1

2/9/2015

18 (Pages 66 to 69)

Page 66 Page 68

~ years many people think that Ocean Cit~~ is one 1 my daughters with some guy in West Ocean Ciry who's

2 single wrporate entity. We get phone calls at the Z giving them guitar lessons who I think I Imow and we

3 store and theyll say hey, can you tell us ~vhat time 3 find out yeas later we don'G I'm not trying to

4 Fisher's popcorn opens?'Like 1 have anything to do 4 put everything -- T'm making Che point here, you

5 with a popcorn stand 4 blocks down. But they think 5 know, we don't Irnow anybody in life here. $ut I do

6 of Ocean City as being dike Disney World, just all 6 think that, you know, because of that anonymity T

7 connected. So [here's often an assumption, too, a ~ think that a permitting system for an ID card for

g wrongful assumption, that when you take your family 8 anybody wearing a costume might be a good idea.

9 on the $oardwalk there's something on the Boardwalk. 9 One, it gives people a quicker recourse in case they

~o Jt must be safe. There are some things that, you ~~ have to identify somebody who might have done

>> lrnow, maybe azen't safe on the Boardwalk, some with ~► something kind of silly. ,Snd second, it could act

~2 the performers, some otherwise. But it gives the ~Z as a deterrent, too, to anybody because it's taking

13 impression that if it's on the Boardwalk, it must be 13 away that person's anonymity.

14 sanctioned by the Town so it must be safe. 14 If you low people can't see you, maybe

15 So if that's the case then the Town sort 15 you're more prone to doing something.

16 of has a duty to watch out for the dangers, to try ~~ Henna artists, body painting, face

~ ~ and regulate them; to make things okay. Tf they ~ ~ painting, again perhaps there should be a discussion

~g don't, you ]rnow, they have a duty to protect ~$ about whether this should be regulated from a health

19 visitors from harm. They have a duty to protect the 19 standpoint, If we agree that Ocean City has a duty

Zo reputation o£ Ocean City as a tourism destination. Z~ to protect its visitors from potential harm and we

21 1f we had some incident happen —there was a fellow 2~ don't really Imow, you }mow, and these people are
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~ last summer, my father told me about it, T didn't 1 assuming that anything because iCs on the Boardtivalk

2 see it, he was swinging a sword or a spear around z ifs safe, then maybe we need to take a look at

3 and dancing all over it and everything. And people 3 what's going on there.

4 think oh, well, thaNs safe. So they walk up and 4 Now, there is expression in that, yes.

5 tlie~re all standing around. What if on a hot day S But perhaps some sort of code where you can't paint

6 his hands are slick from sweat and it goes flying 6 on somebody's body but you can sti11 paint on a

~ out, hits some kid. Whose liability is that? I ~ piece of paper and that gives them the alternative

g mean, certainly there's some on the Town if they 8 avenue for expression. The expression is still

9 know that he's out there and they haven't done 9 there.

~o anything to regulate it. So we have to watch things ~o And finally, perfa•mers need to realize

t ~ like that. > > the impoi~lance of regulating their own conduct, too.

►2 A couple of solutions. I ]rnow some people 1z Mark, you know the industry, do people insure

t3 feel strongly about the costume characters. 1 don't 13 themselves?

14 feel, you know, T don't want to get rid of them as 14 MEMBER CHASE: I know a select few of us

15 vehemently as some people do. I think they add 15 do. I do have insw•ance myself just because I do

16 value, too. I've watched my daughters. They see 16 craft shows. Offhand, I know of at least one other

~ T Elsa or Olaf from Frozen and they get so excited and ~ ~ guy wl~o does but I can't vouch for everyone because

18 block after block after block iYs tl~e same thing. ~ 8 I don't, you [snow, we're not all fi~iends, We're

19 And yes, I don't Imow who's behind that costume. ~9 associates just like business ov~mers but we're not

20 But when I'm taking a picture of my daughters with 20 friends that really hang ouk

21 Olaf T'm watching them. It's not like I'm leaving 21 JOSEPH L. KRO-ART: Right. Okay, There
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~ ]s, if something were to happen where does the ~ sure That the merchants can be viable,

Z liability fall? I mean, if I'm a plaintiffs 2 CHAIRPERSON SHOCKLEY: Anything else?

3 attorney and I'm looking at suing you and you don't 3 JOSEPH L. KRO-ART: Yes. The last thing

4 have insurance, or suing the Town of Ocxan City for 4 was just the, regazding those permits, you laiow,

$ being negligent, well, I'm going to —where's the 5 again Judge Hollander said that there was no

6 money? 6 articulation of why permits, what the interest was

~ But I think that, the reason I'm bringing ~ to having permits. TUere would be an interest, I

g this up is that for all of us to make this work— $ think, and I'll leave that up to the more legally

9 I've never seen Jim's dinosaurs bite anybody in all 9 trained and experienced than me. I think that there

i~ the years, and he's been doing this stuff since t ~~ would be a compelling interest, or at least an

1 ~ was young. But there are some dangers here, and T ~ ~ important interest, in safeguarding tJ~e public

12 think that the performers need to take a good look 12 safety il~ing lmoN~ng the identity of people behind

13 at what they might do to mitigate some potential 13 those costumes. I think that that would fly in tl~e

74 hazm. That's all I have. t4 face ofa constitutional challenge.

1 s CHAIRPERSON SHOCKI.EY: Any questions? 15 CHAII2PBRSON SAOCKLEY: Thank you. Anybody

16 Joc, you and I have had this conversation before, 16 for -- anything else? Thanks for coming down.

~~ can you briefly articulaieyour tax base argument? ~~ Appreciate it.

t8 JOSEPH L. KRO-ART: The Town of Ocean City ~$ IOSEPH L. I:RO-ART: Hey; Mark, can you

19 ~ ~d I do want to make one more point to that, 19 just promise never to incorporate pole dancing in

ZO too. The Tom of Ocean City has, Judge Hollanders 20 your act?

2► opinion from your case a few years back she alluded 21 MEMBER CHASE: Well, I thought about being
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~ to the fact that the Town had not articulated any ~ outthere in a G-string but me up there on that pole

Z sort of, I mean the public safety aspect was there, 2 just wouldn't lookpreriy.

3 the economic argument was missing as far as 3 10SEPH L. KRO-ART: Thankyou, gentlemen.

4 justification for it. 4 CHAIItPERSON SHOCKLEY: T'hankyou. Vicki

5 The Town has an interest in protecting its 5 Bazrett.

6 ta~c base. This goes back to the tourism economy 6 VICKI BAItTtE1T; Good evening. T'm Vicki

~ thing I was talking abort a few minutes ago. 1f ~ Bazrett and I have for many yeazs been associated

$ Ocean Gallery is, decides at some point it's no 8 with OCDC and nowwe are a pazt -- the Boardwalk

9 longer a viable business because it's wmpeting with 9 Development Association is now a part of OCDC. Our

t0 boom, boom, boom, all these artists who are ~Q mission as the Boardwalk Development Association,

11 overhead-fi~ee. Ocean Gallery pulls out, the ~ ~ our mission is to encourage business on the

12 landlord needs to find another spot. But if retail 12 Boardwalk. And ~ti=e are vigilant with our wonderful

13 is going unchecked on the $oardwalk or, you know, 73 people on the Boardwalk --restaurateurs, hoteliers

14 sort of commerce on the Boardwalk, maybe those ~4 aad merchants. They have to jump very high with all

is businesses are harder to fill. Maybe the Landlords ~5 of the requirements and ordinances that the City

t6 don't get the rents that they once did. And where ~e puts out about outdoor display, and thaPs a very

t~ is the Town's ta~c base coming from? We11, many of ~ ~ big part of Ocean City and the Boazdwalk, and

~$ those Boardwalk prope►ties are prime properties as ~$ allowing people to display their merchandise,

19 far as the ta~c assessments go. 19 outdoor seating, having outdoor spaces for

20 So there is a compelling interest there Zo hoteliers. And they are, the merchants are

Z~ fOr the Town of OCean City to watch those, to make 2~ follot~ring very stringent guidelines in order to be
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~ able to use the space in front of their business, 1 high rents. They are getting business licenses.

2 and they u•e reviewed by the Boardwalk Development Z They have restricted space that they can use outside

3 Association or OCDC, excuse me, they are monitored 3 their building. And their cost of doing business is

4 throughout the season to be sure that they are 4 extremely high. And I agree with Mr. Kro-Art that

5 following the guidelines that they created in terms 5 (here could easily become a time when merchants

6 of how much space they can use and where things are 6 cannot afford to have a business on the Boardwalk

~ placed and the kind of merchandise that can be ~ . and we will really be in grave problems if we cau't

g outdoors, g fil(the stores on the Boardwalk. And that's my

9 They are not allowed to do any sale 9 biggest concern for the merchants ar~d they are the

~~ outside the interior of their building. They cannot ~o ones that I speak for.

~ ~ sell anything outside and collect money outside,

.

~ 1 I do feel that safety issues clearly from

12 which is a City-wide ordinance, I believe. Md that ~Z all of our speakers tonightthe safety issues for

13 in itself is a detriment to their business if they 13 the pedestrians, for the citizens, for the tourists,

14 have other people a~•ound them who are conducting 14 for the performers should be our number one

is business outside, ~ 5 priority. 7f you don't feel safe for whatever

16 My interest, our interest in the ~b reason because you're being accosted by a

~ ~ performers is that it is a g~~eat thing and has been » performance that you don't care to see and the

►$ for so many years to have performers on the 18 safety issue of a hidden face, even though those a~•e

19 Boardwalk. The other day T was reading Vanishing OC 19 really fun and exciting things that you see other

20 and there were many pictures of wonderful performers Zo places like Disney and others, if you don't feel

21 on the Boa►'dwalk ftom Elvis who, you laiow, any 21 safe there then it isn't worth doing. It isn't in
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~ number of people who performed. ]n those days there I Ocean City's best interest to do that,

~ were some regulations, mostly for safety reasons. 2 I think the comparison between the

3 But T think that the performers need to be a part of 3 merchants and what they have to do in order to open

4 Ocean City's experience. I'm not suggesting that in 4 and close their businesses on a daily basis and what

5 any case should we not invite performers whether 5 the performeas do in a somewhat random fashion is

6 they be poets or artists or performers or any form 6 unbalanced at this point. And I think that having

~ of artist. ~ an opportunity to look at this as a group J ti»nk is

8 My background is in the arts and 1 am a 8 a great thing, that it will be helpful to Ocean City

4 great advocate for free speech and for artists. 9 to come up with some suggestions of ways that things

~o However, it is causing a problem for the merchants ~o could work better and work together.

~ ~ on the Boardwalk One example of the problem is ~ ~ T agree that having some Idnd of a

12 that one merchant quoted me that he lost $30,000 12 rotation of the artists so that they are not in the

~3 last year because of a particular form of 13 same place every day, I have a business on the

to entertainment that was going on 'in firont of his 14 Boardwalk and my guests sometimes say tome can you

is business. ~$ do anything aboutgetting rid of this drummer or

t6 A number of other people have had the same ~~ this whomever who is constantly playing the same

experience, they're losing money, when you realize ~~ routines and the same repertoire, and in this

18 that the artists are not paying anything to be ~a particular case not very well, you know. It's okay.

19 there. They have no responsibility to the Ciry, or 19 7'haNs how one learns. And sometimes we get a very

Zo to the government to pay taxes, etcetera, that is 20 young person ~vho is just hind of trying out their

21 visible anyway and yet the merchants are paying very Z~ new skills out there and the}~re not really ready
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~ for big time, and t consider the Boardwalk big time, ~ Just that fee alone is certainly more than what a

2 T think it would be helpful if we could in 2 performer has to e~:pend. Md I am comparing the

3 some way have a, not a pecking order exactly but an 3 expenses of all these inc~•edible merchants who have

4 order of performers ~vho really can give something to 4 becn here many years. And I'm not saying that the

5 the public. Pm not going to be the judge of that 5 merchants don't have free speech. That's not the

6 on whether they are talented or nol talented, 6 case. The question is Nfiere is the equity for the

~ That's not my thing. $ut T do think that with the ~ merchant and if the~/re losing money they may not be

a number of performers that we're seeing now we are 8 there is my concern. Any other questions?

4 overrun with performers in some cases, and I think 9 MEMBER GEttACHIS: Md I think the second

~~ being able to rotate them and to check their ~~ part of your argument, which I thinl: is pretty

~ ~ credentials, so to speak, talks to safety issues. > > clear, too, is that we also have to address the

1z I think that some kind of registration is iZ stationary people like, you lmow, the Boazdwalk's

13 really important, not that we have to do anything 13 moving constantly so these performers appear to be

14 with that registration but T think it needs to be 14 performing to a moving crowd but we have to address

15 there for the cit}/s safety and for the management 15 the stationery residential, you know, peop]e like

~ 6 And that's all 1 have. ~ 6 who are staying at your place that probably don't

~~ CI~AIRPERSON SHOCKLEY: Any questions? ~ ~ want to hear a bongo player for 16 hours.

~g MEMBER ROTHET2MEL: Just so l'm clear, ~S VTCKI BAI2RETT; Again, and there are

►9 where T thought you were going you were crying to 19 health issues with some of the performers. As one

Za compare economics for the merchant to the First 20 of the merchants said, I'm standing 50 feet away

2~ Amendment and I'm not sure how thatwould float. 21 from someone who covers his face because of the
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1 But then I felt you might be goingtotvards your ~ health issues of the materials he's using and

2 position v~~as more of like equal protection of the 2 they're getting tl~e fumes and tUc 6ealtli issues as

3 laws for both parties. 3 stationary people, And that doesn't seem to be

'~ VICW BAIZi2ETT: We've spent a lot of 4 being addressed. Anything else?

5 time •- the reason fa• the Boardeualk Development 5 Ct-TAIRI'ERSON SHOCKLEY: Thank you, Vicki.

6 Association as part of OCDC, the merchants 6 VICK[ BARRETT: ?hank you.

~ complained a lot many years ago about it not being a ~ CHAIRPERSON SHOCKLEX: Tfyou guys don't

g level playing field for them, that there were, $ mind, ~~e're done wdth everybody that we had called

9 people were not being held accountable for certain 9 tonight. If you give us a coupie minutes to take a

~o standards. And so that was our job was to set up ~o break and look at the sign-in sheet and get that

~ j standards for the outdoor display. And, you know, ~ ~ ready to go, we'd appreciate i~ So hung on for a

12 it's been a rough road but T have a catalog of 12 couple minutes and we'll get back to you guys.

~3 photographs that show how much better the Boardwalk ~3 (Discussion off the record.)

~a looks these days, and people are following the ~4 CHAIRPERSON SHOCKLEY: All right. Thanks

15 directions, following the routines. And the police ~5 for your patience. In that fist section there were

►~ inspectors are very, Ray Schmidt and B]aine and the ib people that we wanted to hear from, and obviously we

~~ other, Vickie, they are diligent about checking ~? want to hear fromyou guys. A lot's already been

~$ things on the Boardtivalk. ~g said tonight so if you can keep your comments

19 Tt seems unfair that they have to pay all i9 pertinent and remind us of someUiing that bas been

20 this money, they ha~~e to pay a fee to setup outdoes• zo said earlier, thaYs great. Anything new that you

21 display every year, it has to be renewed every year. zi ~ bring to this we would greatly appreciate. The
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~ biggest thing is thank you guys for being here. ~ and said excuse me, what are you doing, I'm

z Thank you for taking your 6me to come out and 2 performing. Not here you're not. You're like right

3 express your opinions. 3 in front of the siore. There vas fom• people

4 We']I just go in order. Kitty Wyatt. 4 performing.

5 KITTY WYATT: Hi. 5 Pve sat inside the store and watched

6 CHAII2PBRSON'SHOC3CI,EY: Hello. 6 across the sheet from where he showed you pictures

7 TQTIY WYATT: We a~~e located at Dorchester ~ of the crowd and there's two or three there and they

$ Street and Boardwalk. And ] think ifyou take g get in arguments with each other because this

9 everything he showed you the pictures and you 9 person's crowd comes in front of them and blocks

~o reverse it and put it on our side with the store, ~~ them from performing. So it's I:ind of a zoo out

~ 1 iL's kind of the sane thing except we have two front ~ ~ there in some spots, especially Dorchester where it

12 doors and a side door and that crowd literally ~Z is so ~i ide. It's not like individual streets where

13 blocks everything of anybody, even people can't get 13 you only have this much, where you have [he onramp,

la out of the store. 14 the emergency onramp, I might add, and it's really

15 I have literally gone outside, and I've 15 crazy on Dorchester. Sit it really takes away from,

16 had a couple really nice performers and I'm 1 ike can ~ 6 I don't know about anybody else but you know that

you draw them in a Tittle bit; there kind of ~~ side door was put there for people to be able to

~g blocking our doors. They've even came to me after ~ 8 come in from the sidewalk and doHm the Boazdwall: to

19 there finished performing saying I'm really sorry. 19 see and walk in. I've walked up there and said

Z~ We'll take care of it. 20 please, guys, can you like, and they looked at me

ZI But a majority of them are absolutely 21 because T don't want to like take away from us if
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~ positively like no, we have eve►y right to be here. j they decide to tum around and walk in the store and

2 But I'm 1 ike but you're blocking the doorways and 2 shop. But yet nobody can even get inside the store.

3 nobody can come in or out. Md iPs, you know, iPs 3 So, I mean, like literally I, I've bugged them all

a taking business away from us. And they're like -- I 4 the time because I don't ]mow any other avenue to go

5 have pictures drat, may she rest iri peace, Kathy 5 except to call the police because nobody's listening

6 Mathias told me to save that a lifeguard was trying, 6 tome.

~ a vehicle was trying to come in or I think come back ~ As far as performers, like i said, there's

8 off the beach and the guy that used to be painted g a couple that were very kind. I have nowhere else

9 with the flag was holding the flag and he asked him 9 to go except to call the police. And do I want to

~o to please move so they could get across and he's ~~ bother them? No. But I don't lrnow~ what a~~enues to

> > like no. He put the flag right in his face. I have > > take to say hey, come on, like (et us -- we pay the

J2 pictures of all of it. And then the captain, I ~Z taxes here, the pay the rent, we pay our display fees

13 believe, C don't know the ranks, he came again the 13 to hate our --you're covering half of our display

14 same issue, trying to get this guy just to move out 14 standing outside.

15 of his way to cross Dorchester. 15 So who do we go to if not to them? But

16 So that's why 7 say, that crowd that you 16 it's not fair to keep bothering them. And the point

saw those pictures l have crowds from the opposite 17 like the}rte in the middle of the summer, you're

~ $ side that literal ly I walked out last year, we had 4 ~ g j ust done, you're working so many hours, you're

19 people from the trash can to two guys playing 19 spent It's like where do the merchants go? Who do

20 inshvments standing directly in front of our store 20 they turn to in this situation to help us?

21 in front of the crab cage and I literally walked out 21 And we're kind oPlike, we're all kind of
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~ spent over it. We really want -- T heard fairness ~ don't be afraid to actually approach other

2 about street performers and merchants. Well, I see z perfom~ers. We do actually intermingle, we talk to

3 fairness as we're the ones there having to pay rent 3 each other, and a lot of them if they have issues

4 and when it takes away from us that we can't even d they come to me. I'm kind of like the respected

5 have customers walk in oar store, or the crowd is so 5 father out there, as you c~~ould say.

6 big in a big semi-circle people literally walk 6 KITTY WYATT; Well, they should be

~ around them and just continue right onto like, you ~ respectful to the merchants. They should be

a Irnow, two stores past us. ?hey don't even get to g respectful to the merchants when the}~re blocking

9 see --one customer I've had oh, we couldn't find 9 our --

~o you because -- oh, you coulddt find us because you 10 AMBER CHASE: They should be.

~ ~ couldn't see our sign because it was blocked by the ~ ~ KITTY WYATT: When I come out there nicely

12 crowd. And thaE's all we're asking for. And we 12 and I say please, can you kind of move the crowd

13 are, like I said, we're on Dorchester. Tt is a 13 that ~vay and they just ]ook at me like who are you.

14 circus out there. It's on this side and it's on ~d You're biocl:ing business here. And that's where I

15 this side and you have two or three performers on 15 think there's an issue also. There's no working

16 each side at any given hour, and they do come out 16 together. There like, there's a few and yes, I

~ ~ and they do bring their stuff and They sit it there. ~ ~ said the}~vc been very ]:ind. But then there's some

~ 8 One of the big ones is the guy that paints 18 that just totally look at us like why are you even

19 himself gold on the bicycle, big crowd, like it 19 talking to me.

Zo doesn't matter, Yeah, he does help the people move 20 MEMBER CHASE: On that instance Lieutenant

21 out of the way when they're trying to cross with the 21 Pacini would definitely be best.
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~ lifeguard trucks or what have you. But again, I ~ KITTY WYATT: Oh, yeah. Xeah. That's why

2 mean, like he said, sometimes they need to go like 2 I say. But iYs a daily thing 1Ns daily. And

3 this and they can't. So I think it's, I've looked 3 itis got to stop because 1 don't need to be calling

4 across Candy Kitchen and go wow, look, whoever is 4 them daily. It shouldn't happen like that every

5 performing over there, which I don't even know ~~rhy 5 day. We're thereto pay our rent. We're there to

6 there over there, literally the crowd is all in 6 make — we only have so many months to do it And I

~ front of Candy Kitchen. People can't even get in 7 don't think 1 have to call them every day because,

g their door. $ you know, somebody out there decides like do you

9 So it's pretty, it's a big mess out there 9 know what, they have a free card there so they don't

la and we're just asking for help and some guidance of ~a have to follow any rules. We do. And we're — we

» what we can do «hen we need help out there. > > should. Everybody should. So.

12 C11AII2PERSON SHOCKLEY: Any questions? 12 CHAIRPERSON SHOCKLEY: Anybody else?

13 MEMBER CHASE: As future guidance, a lot 13 Thankyou.

14 of fhe street performers actually come to me, tf 14 KI7TY WYATT: Thant; you.

15 there are issues with just like a certain performer 15 CHAIl2PERSON SHOCKI.,EY: Yesim Karaman,

16 feel free to come to me and I'll do what 1 can on ~~ YESIM H:AI2AMAN: Hi. I'm Yesim. I'm

~ ~ the performer-wise to help alleviate any of your » representing my farm ly v~~ho has the Golden Plate on

~ $ concerns and all that I mean, Lieutenant Pacini 18 First Street Mazk and I actually share a comer.

19 here has a lot on his plate, as you know, and the 19 I mean, I think al] of us merchants kind of are on

20 more that store owners and performers we ca~i work Zo the same deal, like we're upset because we do pay

Zj together tl~e less that he has to worry about. So 21 rent and we do pay taxes and our taxes are spent
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~ locally. Z think our main goal, even with street ~

2 performers or merchants, is to pay our rent, to male 2

3 money and to be able to provide for our families. 3

4 And I think the more important goal is to maintain a 4

5 safe environment like Lieutenant Pacini touched on 5

6 and so many others have. But to keep the family 6

~ image of the Boardwalk as well. And I think this is ~

S one of the reasons that the Task Force vas creafed, g

9 to assure that we have a safe Boardwalk and that we 9

~o maintain our family image. ~~

> > I don't think there's anyone in here that > i

~Z can say we don't think thatthe First Amendment is 12

13 valuable. I think we all agree that the First ~ 3

►4 Amendment is very valuable and you aze acknowledging 14

is and exercising your right 15

16 One of myproposals, or one ofthe things 16

that 1've talked about with other merchants is a 17

~$ possible rotation schedule. And even though ~$

19 sometimes I ask you to turn down your music acid you 19

Zo guys are super polite and do it so we can hear our zo

21 customers, many people don'k In the summer I've 21
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1 gotten cussed out on nights that you're not d~ere ~

Z where people say no, FU, screw you, we don't care, 2

3 your boss is a you ]rnow what. We're going to show 3

4 you after work. And I'm just like okay. All right, 4

5 Whatever. Go back to work. And they just get sb 5

6 angry that they leave. 6

~ So I think a rotating schedule would be 7

8 great. Spray paint fumes do give me headaches. $

9 That's a different thing. My mom has asthma, My 9

~~ sister leas been to the doctor for chronic headaches to

> > al I swnmer. 1 ~

12 One of the ideas, ifyou guys would like 12

t3 to do a rotating schedule, T think the Boa~•dwalk oi' 13

la like the new bathrooms that were built has a great t4

15 stage that's not utilized every day. I think maybe 15

16 that wind be something worked into a rotational t~

~? schedule. I think it's a Beat arena that ~?

~g peiformeis could maybe utilize. I don't know if you 18

19 agree with that or if any of the other performers 19

24 agree with that. Z~

21 Another thing is since we are hying to Z~
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make our rent and we are trying to provide for our

families, I know that Vicki touched on it and -- is

it Ririy? I'm sorry. Yes. That she touched on it

as well. Store fronts are being blocked there. it

is kind of a zoo out there. And 1 know just because

you and I share a corner, you've seen it, you're on

one side of the fire hydrant and there's not just

one performer on the other side of the fire hydrant.

There are two performers. And then there's one on

the west side of the Boardwalk as well.

Two summers ago there was an incident

where you were on the rip~t side of the fire

hydrant, there was a mom and a daughter who were

doing hair «n•aps and I believe a henna tattoo

person. There were two paramedic calls to the beach

that day and the paramedics couldn't access the wood

ramp that goes all the way dorm to the beach. They

had to probably go 10 feet to the left over in front

of Boardwalk one to cut through an empty spot to

make like a U turn back to that ramp. And 1 mean I

don't have children but I think that's a very
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important way to get to the beach and if people

can't get to the beach, if our paramedics can't

reach those people who are injured and not well at

that time, I think that's a huge safety issue.

So I think maybe limiting the number. T

don't l~o~~~ if that's even possible. T don't know

legally what the implications of that could be: But

limiting it to maybe one or two per street depending

on -- I don't Imow what you said, like the circle?

MEMBER CHASE: Yeah, you have two types.

Circle show and then you have chircle.

XESIM KA]2AMA: The circle show. Tf you

have more than one, if you have 2 or 3, sometimes eve

even had 5, it's hindering safety for the public,

it's hinderingbusiness for us and it's hindering

business for you guys. And T }mow that many of the

performers say that it is them exercising their

First Amendment right but at the end of the day it

is still money and if iPs blocking our business

iYs also blocking your business. So.

CHAIRPERSON SHOCKLEY: Thankyou. Any
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~ questions? Thank you. Anthony Keiser. Gone? ~ My husband and 1 as eve walked we

2 Christine Lieb. ~ occasionally, because the Boardwalk is so packed,

3 CHWSTINE LIEB: l thought you might like 3 we've had to cross a performer's circle line and we

4 to hear from somebody who is just a Boardwalker, 4 have been verbally abused by the performers becaase

5 CHAIRPERSON SHOCKLEY: Okay. 5 we crossed their line. So 1, just an every day

6 CHItiSTWE LIE$: And I probablywalk the 6 person who has gone on the Boardwalkquite a bitand

~ boards about 280 to 300 days a year and so we've ~ these are the experiences I'm having.

$ seen a lot that goes down there. And I can tell you 8 I don't nand some of the performers. I

9 right now that yes, businesses are losing money 9 think that's okay. But wejust have a barrage of

~ o because we love to eat at Shenanigan's but we have 10 them and it's just too much, and ifs not a pleasant

~ ~ o$en bypassed Shenanigan's because there is a ~ ~ experience anymore.

~Z musician there -- and again, like they said, not a 1z CHAIltPERSON SHOCKLEY: Thank you.

13 very good one --playing there and it teas so 13 MEMBER CHASE: Thank you.

14 irritating that we decided let's eat somewhere else, t4 CHAIItPERSON SHOCKLEY: As someone who

15 So I can tell you from personal experience that yes, 15 listens to a lot of bagpipes, there best listened

16 there are businesses that are losing money. 16 to from afar.

~~ I have seen verbal, nasty verbal attacks 17 Arlo Hemphill.

~ $ of one performer against another. One time we were ~ $ AI2L.0 HEMPHILL: Hi. My name is Arlo

19 on the Boardwalk and there were these two young I:ids t9 Hemphill. I am a resident of Ocean City. T'm not a

20 qn the Boardwalk, one was playing a banjo, one was 20 Boardwalk merchant although I have family who do

zt playing a guitar and they were phenomenal. But they 21 have stores on the Boardwalk. I just wanted to say
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t had setup their thing near another violinist who ~ just a couple observations T made. i really like

z was God awful, and he lit into them because Z the idea of the rotating system, and it also sounds

3 everybody was going to them. Everybody was giving 3 like the performers are hereto stay and there was a

4 them money. And he verbally, nastily verbally 4 failed attempt to kind of by to stop people from

5 abused those boys until they got up and they left. 5 having their First Amendment rights. It sounds

6 So I've seen that as v~~ell. 6 like, and what this one lady over here said about

~ Just the irritation from the cacophony of ~ like some of them being realty good and maybe if

g noise that's on the Boardwalk as we're trying to $ there was a way to rate them, that maybe the

9 walk and just being ban~aged. 1 thirilc the epitome 9 emphasis should be rather than trying to take away

~o of one was the bagpipe player that came to the Ia people's First Amendment rights actually identify

~ ~ Boardwalk. IPs just too much, because you've got a ~ ~ the really good acts, the acts that are benefiting

12 guitar player, you've got a bagpipe, you've got the 12 Ocean City, that are drawing crowds, and help them.

13 drums and there not all that far away from one 13 Provide them space. Provide them prime spots. And

14 another. So you get rid of one noise and you're 14 really Like highlight the acts that are like

is going right into another noise. And just as a 15 bringing people to the Boardwalk rather than hind of

16 person just likes to ~~alk the Boardwalk, it is so 16 taking the negative approach of just trying to shut

~ ~ irritating. And the crowds can be very irritating » the tvhole thing down.

~$ when you're trying to get a power walk done and the ~8 I also wanted to just say that I've heard

19 Boardwalk is completely blocked and there's noway 19 a ]ot of talk about that, you Irnow, «gay back in the

Zo to get around i~ Xou just have to try to inch your 20 day or a few years ago one of the ideas was to

21 way through the crowds. 21 create Sunset Park as a place that these perfoirners
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~ coald go and drat ~~~as a kind of failed attempt. I ~ you lmow, letting a Baltimore judge dictate what

2 heard that one of the ideas was to kind of replicate 2 goes on mi the Boardwalk is something that is, you

3 the idea of Mallory Square in Key West t just 3 Irnow, it's just not, you lmow, right. So if we have

d wanted to point out that when you're in Key West 4 to revisit it in the c0urhroom, then I'm all for

S you're headed to go see the sunset at Mallory Square $ that. Thank you.

6 you're walking down Duvall Street past bazs and 6 CHAIRPERSON SHOCKLEY: Thank you. Michael

~ shops and stores the entire ~vay. To go to Sunset ~ Cantine.

g Pazk in Ocean City you're passing across two busy $ MICHAEL CANTTNE: Hello, everybody. My

9 highways, through vacant paridng lots and a water 9 anymore is Michael Cantine. I spent half of my

~o tower and there's nothing to see or do and I think ~o adult life working on this Boardwalk, livinghere in

<< that really huiders the prospect of creating Sunset ~ ~ Town. And I'm glad I came here tonightbecause I

12 Parkas that area. And I think you, maybe we need 12 satyr some other, shed some light on other areas that

13 to think about redeveloping a downtown Main Street ~ 3 I didn't quite think about as much as maybe I shou]d

14 feel so that there's a constant form of ~ 4 have in terms of the police, what they have to deal

15 cntertainment between the Boazd~n~alk and that area if 15 with, the lifeguards and so forth, But to be honest

16 that is the idea to use that area for that purpose. 16 my persona] stake in tlils is that likeyou, Muk, I

~~ Thank you very much, ~ ~ don't know you by the way, I've never met you but Y

~$ CT3ATRPERSON SHOCKLEY; Thank you. Brian ~$ have Fat Cats Airbrush on the Boazdwall~ on First

19 McCarthy. 19 Street, I, tao, eam a living doing commercial art.

Zo BRIAN MCCARTHY: Good evening. My name is 20 And me personally, you laiow, ! have a lot of friends

21 Brian McCarthy. I'm a resident of Ocean City. Md 21 that have shops and we talk a lot about it, and to
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t thank you for allowing everyone here a venue to ~ be honest I think that most of the guys that I talk

2 express our thoughts, Obviously, the proliferation Z with, maybe ] 2 or I S different pegple thatwe've had

3 of perFormance has increased on the Boardwalk or 3 this conversation with that ail have shops on the

4 this Task Force would not have been formed. My wife 4 Boardwalk, it all boils down to money. Do you know

5 and I walk the Boazdwalk every night and this year• S what T meant

~ was an absolute crescendo of dodging b+g crowds in 6 Honestly, everybody's agitated with the

7 front of different performers. ~ fact that, you know, ~~e pay the things we touched on

8 Obviously, performers are a benefit to the 8 like, you know, we hat+e insu~~ance, we have rent and

9 Boardwalk, They make it exciting, But Iwould -- 9 so forth so that pretty much is what everybody's

~o and it'sjust an observation that it looks like free 10 stake is in it there.

~ ~ speech happens way more on the southern end of the >> Also, I have four employees that all

12 Boardwalk than it does on the northern end. And to 12 jumped ship as soon as it became free, and I can't

13 address that what has been brought up as far as the 13 blame them because you guys, irs what we allow, you

tq rotating venue to get guys to move around so that 14 Imow. T have airbrush tattoo guys, hvo of them

is there is, you know, variety on the Boardwalk I would ~ S jumped. The character artist ~uho does really,

16 just say that that's certainly a tuay to go. ~b really good out there, he's gone. And that's just

~ ~ But Y also, my opinion is that both ~ ~ my main concern is like how far is it going to go?

~ g businesses and the performers have to give a little 18 And actually the big deal forme is the gray area.

79 in order to get this solved this yeas•. And if we 19 How do we determine what is a~~t and freedom of

2D can't, then l personally don't think that the City 20 speech and whaYs commercial apt and whaYs retail.

21 should shy away from going to court again because, 21 You la~ow?
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~ Lee, I mean, you sell surf twazds. If J ~ money because like — I do. But that's the main

2 took a surf board and went out on the Boardwalk and 2 concern really is what's the gray area? I helieve

3 painted a beautiful thing on ft somewhere by you, 3 we're not going to beat it I believe, you lmow,

4 you'd be -- a you do have a right to do what you do. Pm jealous.

5 MEMBER GERACHIS: Surf Avenue next yeaz. 5 No lie. Do you know what J mean? But like my guy,

~ No, no. 6 I have my main guy, my main artist, been with me for

7 MICHAEL CANI7NE: Right. Right. Sothis ~ l5, 20 years now. Every day, you know, he's Bumpy,

$ gray area, forgive me for not knowing, and like I a he looks out there and he goes man, this sucks.

9 said 7'm glad I'm learning here because I really 9 This sucks, man. I'm going to get a tank and put it

~ o want to learn, but again T need to Irnow how the gray ~~ on my -- and grab a sack of T-shirts and he's going

~ ~ areas, the laws, like ~~th the jewelry and so forth, ~ ~ to go compete with me. Do you lmow what I mean?

tz how are we doing that? That's my question. Like ~x Where do you draw the line from arl to retail?

t3 Lieutenant which does a heck of a job obviously, 13 That's all I wantto know. Tow do we do that?

14 he's spent a lot of time doing this, a lot of money 14 That's all I tvantto know, Help me with that and

is is being spent, everything's money, I'm just being 15 I'll be happy.

16 honest, this is me saying it, but he says there's a 16 CHAIRI'ERSoN SHOCKLEY: There's 2 body of

17 green light when a guy wants to do jewelry. I don't ~ ~ case law that we have that we've also been provided

~$ Imow. So how do we get that answer? ~g with ordinances from other towns and cities around

19 MEMBER ROTIiERMEL: He didn't say there vas 19 the country, and through the process of listening to

20 a green light. 20 you guys and then us working ta7th the case law and

Z~ MICHAEL, CANTINE: No. I mean, like if 21 the ordinances we hope to lessen the gray in that
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~ he's not sure of somebody thaYs doing something, 1 picture and make it

Z how do we determine that? Where does that really 2 MICHAEL CANTING: Do you aU agree that

3 go? Do you know what I mean? Like the gray areas, 3 tha~s going to be really hard to make black/white?

4 they are gray. Do you low what I mean? And whaPs 4 CHAlI2PERSON SHOCKLEY: I don't, I mean —

5 a~•t? What's freedom of speech? You lmow? ThaCs 5 it will never be black and white because it's always

~ where the eoncems of me and a[ least my friends I'm ~ subject to a higher, a court and a higher court's

~ speaking with, we play poker, there's about 12 or 15 ~ and whoever sits behind drat bench's

e store owners, we get together, the topic comes up 8 interpretations. But our goal is to make it clearer

9 all the time. And some people get really irritated. 9 to the merchants and to the artists and to

~o You know? ~o everybody, and ti's something that's workable and to

~ ~ I really think in terms of merchants, the ~ i move forward. And hopefully we're successful in

~Z guys, you know, the people on the end, they do have ~Z doing @tat.

13 their boundary issues and things like that but 1 13 MICHAEL CANTINE: Righk I wish you guys

14 think a lot of people are just irritated that it's i4 a lot of luck because iPs an issue. Obviously ifs

~ 5 free and you can come to Ocean City, rope off a ~ 5 an issue. We're here. But like I say, a lot of

~ ~ piece of this beautiful Boardwalk that we all love 16 these merchants, my buddies, you know, we've been

~ 7 and claim it. And that's just, I'm speaking -- I 17 doing this thing fora long, long time and that's

18 don't (mow hog;~ that came about. You ]~o~v? I was ~$ just— I mean, people can say all these other

19 25 yeas old when I took on my store. 6S grand a 19 things but everyone 1 talk to iNs all about money.

Z~ year then. It's 90 grand now a year, That's just Zo So iPs not fair, man, it's not fair. And that's

Z~ rent, you la,ow. I don't even want to go about the Z~ just the way it is. That's just what -- that's what
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~ — right? Am I right? I don't Irnow. But that's i I havc a, you know, a business license and a sales

Z all 1 have to say, you know. 2 and tax use license and a state treasury's license.

3 CHAIRPERSON SHOCICLEX: Thank you. 3 You ]mow? So hopefully we can learn to define that

4 MICHAEL CANTINE: I wish you guys a lot of 4 a little better.

5 luck. It's going to be a challenge. 5 Last point, I hope we address this, is

6 CHAITZPEI2SON SHOCKLEY: Thank you. Fzrl. 6 fairness. A lot of towns have, not just to

7 EARL CANTWE: How do I follow that one? ~ merchants but to you guys also. It should be fair.

g Wel I,1'm Farl Cantine. Pve been on the Boardwalk g They should rotate them. A lot oP towns have

9 for 28 years now. T'm an artist and I have a store. 9 lotteries, you lmow, where they draw the number and

~ ~ Basically what I'm going to say has already been ~~ you get that spot That would be really good for

>> said, but Y believe it can be broken down, there's 5 >> our Town because there's a lot of people getting

tz key points that I hope you guys will address and 12 sick of the same performer gabbing that prime spot

13 work out 13 on a first come first served basis.

~ Q Fust is, you }aow, to have a process, a 14 Like I said, it's all been said before but

~ 5 permit process, or a registration, at the very least 15 it's those five that I hope we address. Thanks.

16 we need to Irnow who it is, like he said, somebody 16 CHAI}2PERSON SHOCKLEY: Than};s, Earl. Anne

17 said, in the SpongeBob wstume that's picking up a i~ Marie. Anne Mazie Conestabile.

18 child for a photograph, We should }mow the 18 ANNE M~1RTE CONESTABILE; Hello. My name

19 identities. 19 is Ann Marie Conestabile. 1 am a Director of the

Zo The second point would be liability. I 20 7-1 progam here in Ocean City. One of the largest

21 mean, the Town absolutely has to be covered. You Z~ programs that we have is for United Work and Travel.
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~ lmov~/? It's okay if a guy is on a unicycle, he's ~ And SpongeBob was mine, unfortunately. The reason

2 juggling pins. But what if a bowling pin flies and 2 T'm here tonight is basically to shed some light on

3 hits a baby? We already talked about this with the 3 the legality ofthe J-1 student performing. This

4 spear. I don't la~ow if you guys realize this but 4 past year we had an incident where we had the need

5 henna, what's called henna on the Boardwalk is not 5 to contact the Department of State. A sponsor for

6 henna. Henna is brown. What they use 9s the black 6 the J-1 program is designated by the Department of

7 stuff, it's a very dangerous chemical and it can ~ State which they have numerous rules and regulations

8 harm skin, especially babies. $ that ~~~e must abide by and numerous rules and

9 Pubtic safety. Those guys did a great job 9 regulations that the students must abide by.

10 illustrating it. You lrnow, die Boardwalk's getting l~ First of all, the student is here as an

> > blocked. The tram don't go through. Beach PatroPs ~ t exchange visitor, guest of the United States and he

12 getting blocked. 12 is to be treated and to have the same fi•eedoms that

13 My fourth point is definitely a 13 an American would have for the three and a half,

14 definition. ThaNs, as Mike was just pointing out 14 four months that they are here. IPs part of the

~ 5 there, it's going to be a hard one. But we 15 J-1 progam rules and it gives them the opportunity

J6 absolutely need a definition of whaPs performing 16 to come here to work, to travel, to experience the

~ ~ and what's retail. 17~e First Amendment as far as I » culture just like you and I live and breathe it

1S lotow doesn't give you the right to swipe a credit ~$ every day. However, in the situation where they are

19 card on your iPhone and put up a sign that says how 19 brought, you Irnow, they're hired by a merchant, Pm

20 much your product is and sell stuff. You Imo>>✓? I 20 going to gi~~e you $10 per hour for you to go and

21 mean, thaYs what 1 do but I have a store front and 21 dress up in the SpongeBob costume, come and see me
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~ at the end of the day, T will pay you cash, you will ~ will, I will give you my contact information, I

2 not have to pay taxes. This is easy money for you. 2 will work with the police if ~ecessaty. I will work

3 They a~•e allured by the money, by the potential gain 3 with the law if necessary. We a~•e here to make sure

4 of dollars that they have for the day. So the 4 that our students stay safe, that thep experience

5 students go for this. However, it is not legal for 5 our culriu'e, that they experience positive culture,

~ them. 6 and that we teach them about our culture. We don't

7 l[ is my Job, if I bring the student, it ~ want to teach them about corruption, and this is

8 is my job to supen~ise, to vet every employer that $ what ihe}~ve learned on the Boardwalk thus far

9 the student is working for no matter what merchant 9 working as entertainers. They learned that they can

~o on the Boardwalk, no matter what business in Ocean ►o hide behind the mask, they don't have to pay taxes,

>> City, I have to vet them and I have to make sure » they don't have to vet the employer, uid they maJ:e a

12 that this employer has a license, a business 12 lot of money.

13 license, has workmen's compensation. There are ►3 I'll give you an example about SpongeBob.

14 rules regarding the immersion of the student working 14 SpongeBob tvas 4 years ago. He was one of my

is with Americans. So there's a lot of legal things 15 students. I didn't know that he was working on the

16 that I have to pay attention to when it comes to 16 Boardwalk until one day he came and he said to me I

17 placing the students, t~ made $3,000 in one week. He says this is good

~g I don't place them on the Boardwalk. They 18 America. And T said to him how did you make $3,000

19 go because they are allured by the merchants. So 19 and he said to me I actually had to split it with

20 what happens to the student is i f T find out that it Zo the other guy. What was the other character?

21 is my student, which I pay very close attention to 21 Patrick. Yes, Patrick, But lie says we made $3,000
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1 my students that are here, and I will go and I will ~ for the week. $3,000 for an international student

2 approach them and I't~e done it and I will continue 2 is a year's income for their parents,

3 to do it,1 am not the police, the police is ~ So my fivstration, ifyou will, is that

4 probably limited as to what they can do. I have the 4 our students aze being exploited and at the same

5 right given to us by the Department of State to go ~ j time we want to keep them safe. We want to keep Lhe

6 and take our students off the danger. They are 6 $oazdwalk safe. Qur I;ids have to be wrorking for

~ being exploited, So that's a dangerous situation. I ~ real employers, real vetted people. And so please

8 have to go and take them away from there. I've done $ feel free fo contact me. I ~~ill leave my business

9 that this year, this past year I had some of my 9 card. I will v,~ork with any of you. If you need to

~o Chinese students ~~ho decided to goon the Boardwalk ~o have any further questions, l am desig,atEd by the

1 ~ by Second Street and setup shop to do Chinese ~ ~ Department of State to do this.

12 lettering. And d~ey took one of our ironing boards ~z CHAIRPERSON SHOCTCLEY: Thankyou. 1have

t3 from the apartments to setup the table. 13 a question for you. My F-] s left around?

14 So I had [o go, literally had to go and is ANNE MARIE CONESTABILE: F-ls are not

t5 take them off the Boardwalk. And thaYs what J plan is legal to work in Ocean City. And this is a good

16 to do again. The legality for the J-1 student is ~6 forum to make that announcement They are not

that they are not legal to be hired for entertainers 1T allowed to work in a~ryplace outside their learning

~g and my job is to make sure that they don't do il. ~g institution. So if they're going to Mim~esota to go

19 So basically what I'm here in front of you ~9 to school in Minnesota, they're only allowed a

Z~ today is to give you the opportunity to ask me any 20 20-hour permit to work within their campus, not in

21 questions at any time outside this forum, if you z~ Ocean City, not in New York City, not anywhere else.
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i However, these kids have Social Security cazds and ~ were very afraid of the homeland security guys. We

Z they cazry the cards and thaPs an allwe for an 2 actually set it up where, with some guys ahead of

3 employer who sees a student. They can't 3 time, to make sure that they weren't leaving the

4 differentiate the difference between a J-i and an 4 Boardwalk by the time we got there and we caught a

5 F-1 because a student is astudent But ifyou 5 couple rolling out. And that's when we cleaned up

6 investigate in their documents, ifyou ask to see 6 that portion of the Boardwalk with respect to that,

~ their ]~S form which is the legal authorization to 7 $ut it's a tough ballgame. We can't do it

8 work, their visa, if you look at their documents it g as the OcEan City police, It's going to have to be

9 will say not authorized for gainful employment. So 9 Anna Marie and the federal partners t~~hich 1 don't

~o all those F-1 s that you see in Ocean City, now ~o know if the}~re going to come back to help us.

~ ~ probably one or two out of the thousands that show > > ANNA MAWS CONESTABILE: I forgot to

~Z up here may have a card thatwill allow them because 12 mention if the students are caught by me or by

13 they have proved to the government that they have 13 anyone, if they are caught doing this they actually,

14 some kind of hardship, but the hardship cards in Use ~¢ immigration picks them up. They have 72 hours to

is United States there's 25 given to the entire 15 return home. And, you know, there's two sides to

16 country. ~b that One is okay, he broke the law, he broke the

CHAIRPERSON SHOCKLEY: Md J-1 is allowed »

+

rules, he can go home. But it's kind ofunfair to I

~g I job or 2 jobs? ~8 him for being allured in the first place, you lrnow.

19 ANNE MARIE CONESTABILE: J-ts, they're i9 So ids unfair to all of us.

Zo allowed to work a second job. And the way the Zo CI-iA1RPERSON SHOCICLEY: Thanks for the

21 government looks at it, it is foi a second 21 clarification. Randy Graham.
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~ experience for them to gain while they are here for ~ RANDY GRAHAM: We11,1 am the lone

~ the 16 weeks that the}+re allowed to work. Z performer, I think, speaking here tonight. So I've

3 CHAIRPERSON SHOCKLEY: Okay, Any more 3 been in business most of my life up in $a(timore and

4 questions? Thank you. MarkT 4 corporate president and raised 4 fabulous kids, Y

5 LIEUTENANT' PACINI: Can 1 just explain the 5 got 2 grand }ids and one on the way. We vacation in

6 J-1 situation eye had this year? As I said in my 6 Ocean City every single year with the kids and

~ testimony that, you lrnow, we have to have a legal ~ walking the Boardwalk and having the balloon guy

8 right to stop somebody and t just can't go up to a $ make a hat for my little daughter and getting

9 person who looks Like a foreign student and identify 9 pictures of it and throwing a tip bucket into some

~~ them. The reason I could do that this year is I la uiolin gins, you know, dying to make a living.

>> received information from a high level source that > > His bucket's usually empty anyway. That was all

1z said there's people on the Boardwalk running henna ~Z part of the whole experience, And with all due

13 stands that are being run by the businesses. So 13 respect to the full-time residents here that ~~t~alk

14 what 1 did was I started at the south end and went 14 the Boardta~alk every day because ~~~e like to do that,

is all the way north up the Boardwalk and was allowed 15 too, Ocean City can't survive on full-time

~~ to, based on this complaint, identify everybody. 16 residents. I think everybody lrnows that. It would

And during that process, you Irno~v, of the 11 or 12 17 be dead.

~ S henna tattoo stands that were up there 10 of them, 18 I've talked to so many people sitting out

19 or 98 percent of them, were J•1 or T'-1 students. 19 there playing my guitar this year that have come

20 And then we got the Homeland Security guys involved. Zo down from New York and New Jersey, they started

21 They could do a Tittle bit more. And the students Z~ vacationing in Ocean City because it just got too
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~ expensive to vacation up there. We didn't have ~ probably not going to be out there much this yeaz

Z those people coming down here when we were 2 because I'm booked all summer up and down Coastal

3 vacationing eaz•lier. It was all Marylanders, 3 Highway. However, I Nell say that I think the

4 Pennsylvania and Virginia. And I'm thinking thank 4 street performers have avalue to the vacationers,

5 God those people are coming down, I can't felt you 5 the folks coming here that are spending their

b how many people that just stop by and sit with me, a 6 dollars in the retail establishments.

~ whole family, and just listen for a half hour and ~ Getting some level of it under control and

8 [hen they'll getup and throw a buck or two in my 8 hearing everybody's side of the story tonight is

9 bucket. 9 really very enlightening to me, even from the fire

to I think the thing that I learned most ~~ and the safety position of it all. So I'm on boazd

~ 1 sitting out there this year, and Greg saw me working ~ ~ with in any way or shape or form I can help Mazk or

12 my way through a couple situations because t was on 12 anybody on this staffin some quay shape or form help

13 4th Street several times, man, I'll tell you the 13 to get it under control, I o[~'er m}' services up to

14 teenagers, there's hope. I wip tell you. They 14 do that. So if anybody's got any questions for me,

15 walk by and you can see they're listening and they 15 1'd be happy, but that's all I have to say.

16 pass me and they'll get 20 paces past, they'll stop 16 CHAIRPERSON SHOCICLEY: Thank you.

t7 and they'll reach in their little purses u~d ta}:e » RANDY GRAHAM: Okay.

jg out a quarter or the guys, they'll be 14 years old, 18 CHAIRPERSON SHOCKLEY: Dan. Dan Torino.

t9 $0.14 and they7l throw it in and they want to talk 19 AAN TORlNO: It's all mostly been said.

Zo and they want to hear another song. And I']I sit 20 T'm on North Division Street at Dimensions. 1 just

2~ there and talk with them a little while. People Z~ don't think it's safe at all to have performers
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1 come down from the condo buildings and tell me they ~ block the Boardwalk so your only option is to goon

Z listen to me every night, 2 the concrete path or the tram's coming through,

3 And then there's,1 tell you, there's a 3 trying to get through the line at the bathroom. And

4 family came by, little Dovm Syndrome boy, Kevin. He 4 I watch it all day long. l sit out there al(day

5 was just standing right neat to me. And finally his 5 long, And it just doesn't make sense. I see the

6 grandad said I think he wants to sing. And I said 6 tram honking. Kids are running out of the bathroom.

~ come on over here, Kevin. I put the microphone ~ There's not enough room down there. And that's

a down. And he sang in some foreign language, like 8 every block. And I see people looking 3 blocks

g his family didn't even -- no intelligible word 9 ahead ofthe convnotion. They're walking by every

~a whatsoever. No one knew what he was singing boldly Io store just to see if iPs a fight or what's going

i t and proudly. It was the biggest crowd I drew all ~ 1 on.

~Z summer. 1 think it was 20 people or whatever. But 12 Then they finally get around because they

13 afterwards they were all giving him ones. And man, 13 don't want to walk through the middle and be in the

14 he was just so proud and he took all those ones and ~4 spotlight, they walk around and then at the nest

~ 5 he put them in my tip bucket. My tip bucket. I ~ 5 block they can't get back on the Boardwalk because

~ 6 hied to give them back and his grandfather said no, 16 then there's another performer. So they just walk

~~ no, no, no. He wants you to have that, l~ on the concrete the whole time. That's not helping

~ $ Those experiences took place al I sunnier on ~ g any of us.

19 the Boardwalk. That family told me that was the ~9 I mean, somebody messed with your money,

Zo highlight of their vacation this year. 20 you ~~ent to the Supreme Court. A11 of us here are

21 So only reason, the only thing, ]'m 21 losing money. l don't la~ow v~~hat the performers want
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i from us to think but a lot of people go to the 1 money doing what T do right on the Boazdwalk.

2 Boardwalk for the merchants, the restaurants, the 2 Where are we going to draw the line?

3 bars. I mean, our say should be important to by to 3 Everybod}~s going to hear about this. Next summer

4 make it spaced out so it's not messing anybody up 4 there's goingto be 10 more problems. 'Then it will

5 because it doesn't make me money when I see the 5 be -- I just don't know where it's going to go to.

6 backs of people's heads looking at the performers. 6 Who is in charge to say who can do what?

~ Then I go upstairs to my shop, I have a ~ MEMBER CHASE: That's why we're here.

8 second floor, and it smells like spray paint. T got g ThaYs why we're listening so we can help solve

9 customers waiting to get pierced, you know,l paid 9 these issues.

~~ $3,500 for a license to do everything sterile and to DAN TORINO: Ts it the Boazdwalk -- I

>> clean and my whole upstairs smells like spray paint. I~ mean, is there any other spot that can be kind of

~ 2 There's got to be something we can figure out to not 12 designated that's not really in the flow of h•affic?

~ 3 have it. I mean, l see you up front of Dumsers and 13 MEMBER CHAS: That was one of the main

14 l can't imagine that's good for their ice cream ~q issues is prior to my lawsuit most of the performers

15 business. 15 that drew the large crowds were on North Aivision

16 MEMBER CF3ASB: You mean Kohr Brothers. 16 and they pulieti them off the Boardwalk. Now the}~ve

~ ~ Tuesday J'm either on Fist Sheet or it was most of ~ ~ lost that area and that's kind of why the}~re al]

t8 the time for the last couple years, or it was Talbot 'B spread out no~v, especially the circle shows as we

19 Street right near where Fishers is. So it would 19 call diem. One of the main things that T think we

Zo actually be Kohr Brothers rather than Dumsers. You Zo might address is the perfo~meis that draw the circle

21 said you're at Dimensions in between North Division Z~ shows, moving them to the east side of the

Page 123 Page 125

~ and -- ~ Boardwalk That way it forces people back around

2 DAN TORINO: Right up by the bathroom, 2 your stores rather than away from them. Does that

3 yes. ~ have a lot of stuff going on there, so it's 3 sound tike a wmprehensible thing for

4 really a congested block. I'm not Dying to single 4 AAN TOWNO: Yeah. That seems like a

5 you out but the guy that was gold, no one wanted to 5 logical --

6 walk t}uough that because he would follo~~r people and 6 YESIM KARAMAN: Do you mean the west side

~ tuhistle at them and embarrass people. So people ~ of the Boardwalk?

8 would literally get off the Boardwalk and these are 8 MEMBER CHASE: Yes. Remove all the circle

9 people that -- T have people that call me and say I 9 shows $om Uie west side and move them to the east

~o couldn't findyour shop. 1 walked by a million ~o side. Away from businesses.

~ i times. But ho~v can you miss my shop? Because i ~ DAN TOItTNO: That's got to coordinate with

~Z there's so much going on, you can't see anything. 12 the trans, too. Because like 1 said, T hear [he horn

13 That's the problem that everybody here is paying 13 honk 10 times. Every time it passes by ids just a

14 rent and you're making money because we're drawing ~4 guy laying on the hom. ~verybod}~s trying to move

~5 people there. I mean, plenty of people exercise and 15 away. But then there's the circle from all the

~ 6 enjoy it but you Can't make money without us there ~ 6 performers. I just don't see how thaPs safe at

and, you l ow, ]ike I said you went to the extremes ~~ all.

~ g to make sure that you can still make money and there ~ 8 ME~v1$ER CHASE: That comes down to

19 needs to be, taking the Square, 9f you swipe a 19 performer responsibility. He's responsible for

Zo credit card on the Boardwalk that's just a business. 20 that. ThaYs another thing that we're going to

21 Can I pierce on the Doardwa(k? I'll save a lot of 21 address.
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~ CHAIRPERSON SHOCKLEY: Ban, aze you good? 1 not good. This is not safe. You guys got to move

2 DAN TORIIJO: I guess that's about it. z it along. Some day that 50, 60, 70 people could be

3 CI~RPERSON SHOCKLEY: Thank you. We have 3 a gang. Maybe you want to move them along, too. We

4 extinguished the ]ist. Anybody else have anything4 4 don't want that type of thing.

5 Bruce? Bruce Leiner. 5 Xou just can't have where people can't get

6 BRUCE LEINER: Good evening. Bruce 6 in or out of a store, or any situation near any

~ L.einer, Candy Kitchen. T wasn't really here to ~ public access ramp,

$ speak about the economic stuff as much. I've been $ One simple analogy to that just in a

9 here for 45 years now. Love the Town. I think a 9 common sense is you go to a theater and that's a

~o lot of wise people spoke tonight and a lot of common ~~ great show, you might be dancing in your seat but

~ ~ sense. 1 ~ you're not really allowed to block the aisles,

~Z First reco~,ition is the performers are ~Z you're not really allowed to block the exits.

~3 here to say. We all need to work together. And 13 Because what happens? Fire marshal walks in and

~4 they are generally a very positive asset. 14 says sit down in your seats, be in a certain area or

15 Number one, we're a family town and safety 15 we're going to close it down.

t6 and family should come first. Along those lines 16 1t would seem to me that hand in hand

~~ it's kind of my view there should never be any roped ~~ would be the rotation of the lottery. It seems like

~a areas, blocked offarcas, blocking ofentrances or Ig iPs fair and necessary, and perhaps maybe a total

~9 ramps, or any public access because thaNs how 19 number of slots that the Town at any given yeu can

~ people get hurt. And iNs been cleazty stated that 20 evaluate what they think they can physically handle

2~ generally the performers will n~ have insurance. 21 safely for the Town and still be fair for full
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~ The City is the first one that gets sued. it's not ~ expression of public speech.

2 if, it's when it's going to happen and we7( be in ~ 2 Businesses have said addresses. Not

3 other types of lawsuits. So I think there's a way 3 streek performers. Bven ACLU has an office with a

4 to do it safely and fairly. 4 street address. They don't practice on the street

5 J think a minimum distance sho~id be set 5 They may speak at the street. It could be anywhere

6 from any of these particular areas, like a Sre 6 in the world. Md I think the street performers can

~ hydrant. Maybe you shouldn't be able to be sitting 7 do what they do Uvoughout the Towm and hopefully

g on the fire hydrant during the day, especially if 8 some t~Pe of lottery system could be effectuated.

9 you can't move your stuff tivithin ] 5 seconds if the 9 The last thought 1 have is just how do you

~o fire guys ate coming up. ~o limit the size of it? Let's say someone wants to

~ i T think what Mark said a few minutes ago ~' come and they've got 50 people that want to perfom~?

IZ about perhaps having setup on the east side away 12 I think }you need a lottery in a sense because you

13 from businesses, none of the cities, you see them 13 can designate a size slot, too. You want to be fair

14 across the sidewalk even if it'S the sidewalk ~4 and have some reasonable standard, and I'm not

15 artists, they don't gef to block store fronts..lust 15 trying to tell you what that is, but T don't think

16 sheer common sense, if the fire marshal came down, ~6 it should be just whatever.

and the fire marshal has a lo[ of power in this I~ CHAIRPER50N SI~TOCKLEY: Thanks, Any

~$ Town, if you can't get in or out of your store, ~$ questions? Thank you, Bruce.

19 thaNs a fire hazard. Pure and simple. Back to the ~9 BRUCB LEINER: Tha~~kyou all. Tough job.

20 black and white of what the officer wanted. He zo CHAIlLPEI2SON SHOCKLEY: Tha~~lcs. Maybe one

Z~ should be ab]e to walkup and assess whoa, this is 21 more. We've been here rivo and a half hours. 50
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~ sir, state your name and -- if you didn't speak ~ I don't make the hats because they blow away. We

2 tonight or you Irnow somebody who would ►ike to 2 don't want the balloons all over the place. We

3 speak, we have another meeting next t~~eek. Sir? 3 don't want them out on the beach or even in the

4 BILL CAMPION: There's some very good 4 water.because the fish will eat them. And 1 explain

5 points made tonight. I'm also one of the 5 that all the time to the kids.

6 performers. Pve been performing since I was 6 Our trouble on the Boardwalk started maybe

~ 12 years old T started off as a ventriloquist, ~ five, sic years ago before Mark and the lawsuit.

8 added balloons, then professional clown, and then $ Things started changing on that Boardwalk. We

9 finally magic and illusions but always for children. 9 didn't have a lot of people out there. I came in

~o When you work with children you better have an ~o right behind Boardwalk Elvis. He didn't actually

~ ~ immaculate record because it's very, very important 11 perform. He just walked. But I've seen so many

12 what goes on. And that's one of the reasons why I 12 changes on this Boardwalk and it's not -- too many

13 think that any performer on the Boardwalk should not 13 performers, and you have an entirely different type

~'~ corer his identity. We should be able to see who he 14 of crot~~d. Now the Boardwalk is splitting up. You

15 is. 15 have one kind of crowd on the lower end. You have a

t6 So costumers, that's a business that 16 different type of crowd on the upper end. There are

~~ somebody is setting up. That's not for the ~~ same people don'[ even want to wme down to the

18 Boardwalk That's for a theater. Something of that ~g lower end anymore. Things are changing out there.

19 nature. Or a festival, a special festival in 19 You need to control how many you have out

Zo another area. Not the Boardwalk. Zo there, and if you do i hope you consider us who have

21 A performer is the one that entertains the 21 been there for years, who have not caused any
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1 people. I do balloons, That's all I can do 1 problems, who have tried to work with the locale. I

~ anymore. I'm 81 years old, And if I come out Phis Z came here in'73 as a locksmith. I was the original

3 year it will probably be my last year on the 3 locksmith in Ocean City and I did work for the

4 Boardwalk. But 1 learned, I used to have a line all 4 police department free of charge. l wanted to be

5 the time but I never blocked anything because the 5 part of Ocean City. I wanted to be responsible,

6 adults were off to the side and the kids were in 6 kind of pay back. And T only charged them for the

~ line and they always stayed off to one side. They ~ material I bought for what I paid for it. That's

$ were very, very cooperative, l controlled that. g all I ever charged them, I did the same thing with

9 And I made their balloons for them. Then I teamed 9 the churches. And 1 was involved in some of the

~ ~ you make them up in advance, put them on a bar. T ~a organization of the first 3unfest. And I did

~ ~ have to use a mobility cart because T can't stand ~ ~ demonstrations and T assisted the police department.

12 long enough. So I don't have lines anymore. And ] 12 And I did that also on the Boardwalk with the police

13 don't do anything to draw them in. T just sit 13 depa~4ment when they were looking for someone. And

14 U~ere. They want the balloons, tl~ey come in and get 14 I «could call them on their cell phone if I saw

~ 5 them. ~S someone, T would follo~~ at a discrete distance and

16 1 have people come back every year, said 16 when they caught up with me T would describe the

17 this is the highlight for my children your balloons » person and then 7'd go back to my spot and do my

~ $ because you always have something new. You make ig thing. I try not to cause any problems.

19 something different from everybody else. I make the 19 This can work out. But a lottery system,

Zo bapoons they wear on the arm. 1f they weaz them on Zo please consider the ones that have been on this

Zl their arm they won't blow away, if they wear them. 21 Boardwalk for years. The last council they had two
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i of the council members even spoke on my behalf and i you'll have a big relief. So you can have maybe up

Z said he's a goad representative for Ocean City. z to three groups there say in the morning or earlier

3 This is the kind of thing that we like. So please 3 part of the day and then in the evening they'd have

4 consider some of those people that have been here 4 three other groups and three groups over here down

5 years and been performing in an honorable way. 5 by Dumsers in that area. Xou've got several areas.

6 Even now a lot of them will come up. I 6 There's down there by, I can't remember the street

~ set now in front of the restroom between the ~ names now, I'm getting to the age now where 1 can't

$ arcades. And the reason I do that is T have a skin 8 pull half the stuff out of my head that J want but

9 problem in the sun and I try to stay in the shade 9 the}~ve got a lot of tables and everything else,

io and the afternoon when the sun comes o~~er 1 go over ~o they're never full in there, If the businesses kept

~ ~ on the other side of the Boardwalk. But I've had ~l towazd their shops more and kept an open area in the

12 other performers come up and say do you mind if I ~ z center you could put another performer in there.

t3 perform over there. No. Go ahead. We're not in ~3 And I'm sure that some of the offset from that wi11

to any competition. Be my guest. Happy to have it. 14 go to the refreshment stands afterwards. But if you

15 I've had a couple of them come up along side of me, 15 putthem in an area where they can perform and not

16 say do you mind. No. Jt works out for both of us. 16 be a hindrance to the Boazdwalk, it would be a big

17 But ~~e did cooperate amongst ourselves. ~~ he(p.

~$ We're not seeing that so much today. And one of the ~8 CHAIIZPERSON SHOCKLEY; All right. Thank

19 things you can do, there's fi~ro items I do want to 19 you. T need your name, sir.

20 bring up, where they have the Boardwalk crossings Zo BILL CAMPION: William Campion. T do the

21 for the vehicles, you have I think two or three of 2t balloons as the Mad Hatter on the Boardwalk.
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1 them, 1 think that area if you would take a red ~ CHAIIiPERSON SHOCKLEY: Tharil~you, sir.

2 line and draw plenty wide enough for a pickup, 2 BILL CAMPION: You'rewelcome, sir. T

3 nobody crosses that line that performs. You have to 3 t1~uil: you're doing a ffeat job ar~d T wish you luck

4 stay on one side oz the other, They're out of the 4 because you got a tough one.

5 way. You only contend with the Boa~•d~valk people. 5 WARD KOVACS: Pve bought balloons from

e And the little beep, beep, they're going to look and 6 this gentleman, he's eery gacious, for my niece aid

~ see and the}~11 get out of your v~~ay. ~ alt. But I just want it on the record beep beep and

$ The other thing is we have several areas $ lines are not going to do it forme. I tried it

9 where performers ~vho draw a crowd can perform and 9 before and that will not work.

~~ not hinder the Boardwalk. One of them is right ~o CHAIRPERSON SHOCKLEY: Thanks, everybody.

1 ~ where I'm at between the arcades themself. ~ ~ We've got a lot of information tonight, a lot of

1z Sometimes in the earlier part of the season they ~2 good ideas. You gaps were civil which tivas great

t3 take those six benches out of there and the 13 So I appreciate it We go again ne~ct week. So if

14 . performers go in there and they perform and they ~a you have any friends. Thankyou. Motion to

15 step back fiirther as they get the crowd. And is adjourn?

16 they'll do their show. And then when the}~'re 16 MARK CHASE: t make a motion.

~ ~ finished somebody else comes in and does a show and i~ CHATRYH[tS~N SHOCKLEY: Second?

~8 that other one relaxes and there's two or three of ~s MEMBER ROTl~RMEL: Second,

~ 9 them and they take turns doing their show in this ~9 CIiAII2PERSON SHOCKLEY: Tha~~ks,

Zo area. If you designate that type of area for that 20 (Proceedings concluded — 8:44 p.m.)

21 type of performance that dra~~~s crowds, I think zi
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OCEAN CITY, MARYLAND

RESOLUTION 2015-1

In re: Mayor and City Council of Ocean

City, Maryland Resolution 2015-1 entitled, "A

Resolution Establishing a Task Force to Study the

Issues Regarding Boardwalk Regulation."

HEARING

Wednesday, February 18, 2015

1:00 p.m.

City Hall, Ocean City, Maryland

Reported by:

Alfred A. Betz, Court Reporter

Al Betz & Associates, Inc.
877-402-DEPO (3376)
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Page 2 Page 4

~ P R 0 C E E D 1 N G S ~ I4n the Fire Marshal for the Town of Ocean City. I

2 z do appreciate the opportunity to come before the

3 CHAIItPERSON SHOCKLEY: Thank you, 3 task force and just share a couple concerns we've

4 everybody. Welcome, This is our second day of 4 had over the summers regarding some life safety and

5 hearing fiom the public and it will be our last S .fire protection safety,

6 chance to hear from you guys today. We have people 6 'Ilu~oughout the last two summers we've seen

~ we'd like to call. On the table there's a signup ~ the increase in the number of performers and in

g sheet. So if you want to sign up to speak in a 8 seeing that we've also seen the specific use of

9 little while, please make sure you do that. We'll 9 generators, gas powered generators. T'll speak to

la get started in a second. We have some dates that we ~0 that. And in addition to that we've also seen some

>> need to go over. Hold on one second. Okay? 11 issues with them setting up around fire hydrants.

12 March 18th will be our next meeting. At 12 What Pd like to do, what I've handed to

t3 that point Ill be presenting my draft report. 13 you and put together is kind of more fine tuned in a

14 MR. DB~LEX: Sorry. The last meeting is 1~ Code recommendation both for my office and also for

15 March 25. You will send to the Commissioners 15 the police deparhnent. I know that thc}~re looking

16 informally your draft report on March 18th. ~ 6 for more clear direcfion in terms of enforcement

11 CI~AIRPERSON SHOCKLEY: Okay. Pm sorry. 17 should they need to do so. But Y will tell you over

18 March 25th is the meeting. March 18th you guys will 1$ the last two summers when we've gun into issues

19 receive my draft report. Obviously, March 25th 19 where we've seen violations of possible fire hazards

Zo we'll have the meeting where we'll review the report 20 we've communicated directly with the individuals

21 and vote on it. And then April 1st will be the 21 involved and they've all been very cooperative. T

Page 3 ~ Page 5

~ final meeting and the final draft of my report will ~ want to get to a point where we have this more in a

2 be presented to you guys for a final approval. At 2 clear written rule or code where if we do have

3 that point the procedure is as follows: ̀ Ilse report 3 someone who's not so cooperative we can maybe do

4 is filed, also if anybody has any more public 4 some enforcement action as well, But like I said,

5 comment they'd like to make they can have it in by 5 this handout to you guys is from a life safety and

6 Apri] l st. And if there's any dissent to the 6 fire safety standpoint.

~ Chairman's report it needs to be put in by April 1st ~ Because the majority ofmy job is more

8 as well. At that point it's turned over to the 8 about preventing these types of accidents, we don't

9 Mayor and City Cou❑cil and they will proceed as they 9 really have any, so much as history of an accident

~o see fit. ~~ on the Boardwalk but I want to prevent arty firture

>> So that's our schedule for the next month, > > ones. In particular, in talking about the

12 6 weeks. So we'll get started again today with the 12 generators, those that are powered by gas, the

13 public testimony, and as of the first meeting 13 biggest concern T have is not so much the generator

14 there's some people that we have selected that we'd 14 itself. Ifyou use a generator in accordance with

as like to call and we will start with David Hartley 15 the manufacturer's recommendations they a~~e in fact

16 from the Fire Marshal's Office. Tf you'd come to 16 safe. However, in a place that's so heavily

the table and have a seat. » populated, dense with people, my concern is more

~ 8 AAVID 1~iARTLEY: I have some hard copies if ~ g with their fueling and refueling.

19 I can approach and hand them to you. 19 Right now there's nothing on the books in

20 CHAIItPERSON SHOCKLEY; Sure. 20 our life safety code or in our fire prevention code

21 DAVID HARTLEY: My name is David Hartley. 2 ~ that can prevent someone from actually refueling or

Al Betz & Associates, Inc.

877-402—DEPO (3376
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Page 6 Page 8

~ fueling the generator on the Boardwalk. 'That's at ~ your recommendations. Do you have any questions on

2 the time when I think we're most vulnerable to an z the generators? ]'d like to quickly just go through

3 accident. I'm not saying to prohibit the use of 3 our issues with the fire hydrants.

4 generators. That's something more that you guys can 4 MEMBER CHASE: One thing to help you guys

5 consider. But for me I want more safe handling of 5 out, would it be viable if the perforrner himself

6 the flammable liquid and the fuel and refueling. ~ actualty kept a service log to make sure that it

~ So I put together just a few items that ~ stays up to fire codes and things like that?

$ I'd like to see put forth. One in particular is the $ DAVm HARTLEY: Absol❑tely.

9 manufacturers specifically put out their 9 MEMBER CHASE: ]mean, just like DOT we

~ ~ recommendations on how to use then equipment, and l~ have to keep logs and things, I don't see why not a

~ ~ if they do in accordance with their recommendations ~ i performer couldn't keep a ]og on that. Right?

12 they do, like I said earlier, Y feel like the}~re 12 Would that help you out?

13 safe. 13 AAVID HARTLEY: ThaPs a good suggestion.

14 Generally speaking, ids 3 to 5 feet the 14 Yes.

15 use of the generators away from combustible or 15 MEMBER ROTHERMEL: How would you define

16 flammable liquids. That is something Pm 16 areas that are immediately accessible to the public,

recommending to go into 5 feet because ofthe type ~~ like item C page 2 under fueling or refueling not be

~ 8 Location with the products that theyre displaying ~$ conducted on the Boardwalk? But almost everywhere

19 and the confined space ofthe displays along with 19 it's immediately accessible to the public.

20 the number of people that are around them. z0 DAVID HARTLEY: I struggled with that a

21 Now, that might generate a problem for you Z~ little biG What I'm basically suggesting is

Page 7 Page 9

~ guys in that I don't know how much space these guys ► getting the generator off the Boardwalk to refuel it

2 are allowed to utilize in their footprint. So keep z and I would assume that you would find a location

3 that in mind as you go forward. 3 that isn't being heavily traveled by the public,

4 ~ '1he next thing is we also covered the use 4 whether it be somewhere to the side where you azen't

S of the extension cords themselves. We want to make 5 having foot traffic. One could say that that would

6 sure that the voltage thaNs coming out of those 6 draw them into the beach or to the side street. So

~ generators is being conducted through good extension ~ it was a tough thing to narrow down.

g cords. "They aren't frayed, damaged or what have you $ MEMBER CHASE: T would say definitely no

9 and they aren't in the walking paths. 9 refueling on the actual beach itself because then

to Additionally, I'd like to see that if they io you have to carry that canister across that

> > are using these generators that are gas powered I'd i ~ Boardwalk, from a footage rule would 50 to a

12 like to see them have a fire extinguisher in close 12 hundred feet offthe Boardwalk be minimal?

13 proximity. I think these are all reasonable 13 DAVID HARTLEY: I don`t lmow that you need

la inquests to have codified moving forward. 14 all that.

15 Just to go back just a little bit, the 15 MEMBER CHASE; Because 50 feet would put

16 other issue that we have is these generators do run 16 you about halfway down on the street end, and that

hot, especially the manifolds and the exhausts, and ~~ gets you away from the congregation ofpeople.

~ $ Pm concerned about tl~e public having access to ~ g DAVID HARTLEY: I'm more concerned about

19 those and being burned one way or another. 19 the public that transverses by your refueling rather

20 So in summary, those, I believe there are Zo than the distance from the Boardwalk, because there

21 five items, That I would like to see go forward in 21 could be just as busy of an area 50 feet away or a
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1 hundred feet away. Pd hate to sometimes push 1 be UL listed, in good condition, and depending on

Z common sense, you know, because Pm trying to refine Z whatyouYe powering all of those devices have

3 this a little bit to make it easier enforceable for 3 amperage uses. So you want to make sure your

4 the police deparhnent who are our eyes and ears on 4 extension cord can handle the amperage use.

5 the Boardwalk 5 MEMBER ROTI-IERMEL: And the fire hydrant

6 MEMBER RO'TI~ERMEL: How about size of a 6 issue, 3 feet around the fire hydrant and as long as

~ generator? ~ there's a path at some point to get to that fire

8 DAVID HARTLEY: 'Fat's another tough one. g hydrant is that what Pm reading here?

9 As they go up in size this is something that you 9 DAVID HARTI,EY: Sure. Going into that

~o guys need to consider. 'The larger they get the ~o topic, Ilrnow working with Lieutenant Pacini over

>> noisier they get, I know that when you do your >> the summers they really need clear direction from us

12 shows that we do have electricians do an inspection ~Z as to what we are looking for from the fire service.

13 on them. So that's something we may want to 13 And so I wrote, eve do currently have a code about 36

14 consider in the future. 14 inches around fire hydrant; however, I think we need

15 IvZEMBER CHASE; X would definitely say at ~ 5 to be clearer on that in terms of we need a clear

16 least tike a weight limit and also a decibel rating 16 path to it as well, not just be clear around 36

on the generator itself to help reduce the noise. » inches. But when the fire department needs to get

18 MEMBER GERACHIS: What about the ~$ to it, we need to get to it and it needs to be

19 possibility of making them carry insurance if 19 clear. Tn other words, I didn`t want the fire

20 they`re going to use a generator? Zo hydrant to be setup in the middle of a display.

21 DAVID HARTLEY: I would probably have to 21 That's what I was trying to avoid with the

Page 11 Page 13

~ defer that to Guy, Pm specifically trying to 1 additional verbiage.

2 reduce the fire hazard and the life safety to the 2 And once again, throughout the summer when

3 public. 3 we've approached performers and those who put their

4 MEMBER CHASE: Is there any like certain 4 products on display, they've always cooperated with

5 footage or so forth that performers should keep the 5 us. So --but then again, I'd like to put something

e generator away from the public as it's being used? 6 more in writing just in case we get that one

~ DAVID HARTLEY: Yeah. I would say at 7 individual that doesn`t.

g least 3 feet if not 5 feet. $ Those are the two items I pretty much

9 MEMBER CHASE: So 5 would probably be a 9 wanted to focus on and recommend to you guys as you

~o lot better. Okay. 10 guys go forward.

~ 1 DAVID HARTLEY: That depends on the size 11 CHAIRPERSON SHOCKLEY: Any more

12 of the generator, too, because of the heat output 12 questions? 'Thank you,

13 MEMBER CHASE: Yes. 13 DAVID HARTLEY: Thank you.

la MEM$ER RO'TI~RMEL: Nothing else. 14 MR, AYRES: Can I have a copy of that?

~S MEMBER CHASE: I have one more. Extension ~5 AAVID HARTLEX: Sure.

16 cord-wise, any certain recommendations, any certain 16 CHAIR~'ERSON SHOCKLEY; Nexf up, Blaine

i~ size amperage, things like that that performers can » Smith,

18 actually look at and see this is acceptable, this is 18 BLAINE SMITH: Good morning. Pm

19 not? 19 currently Assistant Planning Director but more so

Zo DAVID HART'LEY: Sure. Generally what we Zo Ibe been the Zoning Administrator for Ocean City

21 look at when we do inspections is that they have to Z~ since 1985. ]also worked here in 1969, '70 and '71
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~ as Assistant Zoning Administrator and Assistant ~ of merchandise south of 3rd Street on those

2 Building Inspector. I say that because of my 2 properties down to the inlet. So we've been

3 ;familiarity with the Boardwalk and the activity 3 regulating the display of merchandise and activities

4 along the Boardwalk. 4 such as henna tattoos, hair wraps, character art and

s Zoning is a land use regulation on private 5 things of that nature either by special permit up

6 property and what zoning does it regulates the use 6 unti12009 where now it's permissive and it's

~ of private property in accord with the comprehensive ~ prescriptive on what you can do.

8 plan. It is implementation ofthe plan. And T $ Tn the prescription standard with outdoor

9 think to say that in relationship to the properties 9 display of merchandise and activity north of 3rd

~a adjacent to the Boardwalk there were three various ~ o Street everykhing has to stay 10 feet back from the

~ 1 zones. 3rd Street South is B 1 Boardwalk Commercial. 11 Boardwalk on to the private property. 'l1~ey cannot

12 It's been that way for many, many years, North of t z come closer than 10 feet to the Boardwalk. And part

13 3rd Street to l2th Street is B-C-2. that zone was ~3 of the purpose o£zoning is to remove congestion and

14 implemented in 1993 as a comprehe~~sive update and t~ for various purposes whether it's panic, emergency

15 made commercial, From 12th Street to 27th Street is is access and what have you for public life safety and

~6 R-3, General Residential District, which is from the 16 welfare and property values as far as the use and

inception it's been that way. ~ ~ its nature as a use to protect the things that we

~ $ There are commercial properties in all ~ 8 set out to do to maintain the comprehensive plan.

►9 three of those zones of dif~'erent types some of ~ 9 The Boardwallc and the beach are two

20 which were grandfathered years past. When I came z0 primary assets rn Ocean Ciry, the beach being number

Z ~ back to work for the city in 1985 we didnY have 21 1 and the Boardwalk being number 2, to promote

Page 15 Page 17

1 that much concern, if you will, over outdoor display 1 tourism in Ocean City. They are primary and there's

z of merchandise in front of these co~ncnercial z a lot of value in how we do what we do to protect

3 properties. Sometime between 1985 and 1990 thew 3 that investment for the tourists and the residents

4 became a proliferation on private property of extra 4 of Ocean City, and the businesses and the visitors.

5 door display of merchandise. There was a provision 5 So we think those things that we do with these

6 in the code that caused, this is north of 3rd 6 outdoor display permits ar the prescription of those

~ Sheet, that caused the businesses to go to the ~ display pernuts on private property is to promote

$ Board of Zoning Appeals and get an outdoor display $ public health, safety and welfare.

9 permit for that display of merchandise and they 9 There are lunitations on the amount of

~o would be granted a 3-year approval at that time. ~ o display based on the square footage in front of the

11 Later it was made a permissive use that as long as > > store. They get 30 percent basically of an area as

~ 2 they complied with the standard, We found that the ~ 2 long as we're 10 feet on to the property and they

13 merchants were very competitive and they were not ~ 3 don't exceed that. They have to maintain ingress

14 complying, so we went back to a 2-year review cycle 14 and egress, as the Fire Marshal said, for public

~ 5 with the Board of Zoning Appeals. And more 1 S safety. In some cases, and I'll use this tow away

16 recently, and this was 2009, the Mayor and Council lb ground as an example, there's a fire lane in front

passed a regulation that was prescriptive on how a » of that building, That has to be protected, so we

~$ display ofinerchandise would be in front ofthese 18 don't a11ow displayto interfere with the

19 businesses from 3rd Street to 27th Street. ~ 9 accessibility of the merchants to access and things

Zo A year or two later, in 20l 1, it was 20 of that nature, whereas if you have fire hydrants on

2 ~ determined that we also had to regulate the display 21 public properly that he spoke of we also have many
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~ buildings that have Siamese connections which are ~ permits, license, rentals and things of that nature.

2 hydrants that go to the building for emergency 2 I see it and we ]mo~v it's a public issue.

3 access for the sprinkler systems and what have you. 3 I'rn here just to say that we're regulating

4 We have to safeguard them for accessibility so that 4 private properly to the best of our ability within

5 merchandise is limited in certain areas for public 5 reason, out of necessity, and it is enforceable by

6 purpose, and we believe that that purpose is served. 6 the standard. I think as the Fire Marshal asked for

~ I think as far as congestion, the amount ~ some standard so it is enforceable we need something

8 ofinerchandise and the space ofthat merchandise S that will help, and 1'11 use the term make it a

9 allows circulation around it and generally speaking 9 level playing field for those people that are on the

to I believe we have maintained public safety on ~ ~ private sector because it is competing whether you

~ 1 private property whereas I have seen as I patrol the t ~ call it freedom of speech or not. They are

f2 Boardwalk a lot ofthese performers have spectarors. 12 merchandising, and I can't involve myself because I

►3 Theybecome a spectator event. And I have seen 13 only deal with private property, but we do see the

t4 people have to walk around them, myself as well. 14 effects of it.

t s I`ve seen times where the train's coming, the i s The pier building, as an example, was a

t6 Boardwalk train, that there's congestion issues and 16 franchise agreement rr►any, many years ago and there

~ 7 iYs a matter of moving people around, ~ 7 was a provision in that pier franchise agreement

~ $ So I think as the Fire Marshal said that ~ $ that as of a certain date they would have to move

t9 we've seen this need grow and the reasonableness of 19 the front wall, this is first floor level, they

20 the need how we regulate or control it for a public z0 would have to move the front wall back so many feet

21 purpose that it has continued to grow to where it's 21 to get rid of the bottleneck at Wicomico Street and

Page 19 Page 21

~ become very noticeable. In my case as a regulator I ~ the Boardwalk because it was so congested. And

2 get a lot of concern from the business people 2 we're seeing more and more congestion, not just at

3 because it's competition. I don't interfere with 3 the pier building these days but in other places.

4 chat. But I understand their statement, 'They're 4 Now, there was a time, if you go back, when I worked

5 Ueingheid to a standard and limited and they have 5 here in the'60s and'70s people would walk up to

6 to pay pernvt fees to get That display, plus there 6 6th Street, tum and go back. They didn't go the

7 are limitations what they can display and how they ~ full length of the Boardwalk. That's not true

g display whereas the Boardwalk performer isn't $ anymore. The whole length of that Boardwalk in the

9 subject to any of that and that's become an issue. 9 peak of the night or whatever is wngested and

~o And when you look at the Boardwalk and the beach for ~~ there's reason to help safeguard the tourists and

~ i public purpose that it's creafing issues that are >> the residents that utilize that Boardwalk. We're

~z affecting those businesses adjacent to the ~Z trying to do our best on the private side to

13 Boardwalk. The right and wrong of that, I can't 13 maintain the activity on the private property but

14 tell you, but I do lmow every year iYs getting 14 that's as far as I can go. And I think mainly

~ 5 worse because ofthe amount of competition, ifyou 15 that's why 1 came here. Even tonight we're having a

16 want to call it that, or the number of performers. 16 hearing to fine tune our display regulations so that

17 A.nd I lmow the Mayor and Council have moved the » we can get better and better at maintaining the

~ 8 performers to the street ends to try to get them i$ quality of life on the Boardwalk and the integrity

19 away from the businesses so they don't interfere, 19 of what's happening on the private sector.

20 but those are still concerns that they can show 20 CHAIRPERSON SHOCICLEY: Any questions for

21 their wares, ifyou will, and they're not subject to 21 Blaine?
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1 MEMBER ROTHERMEL: Blaine, you said that, 1 propert}f?

2 and'correct me if I'm wrong, that zoning is to 2 BLAINE SMITH: 'There are probably certain

3 regulate private property. Tn your experience as a 3 aspects of the prescriptive standard that might go

4 zoning officer is there any other community or 4 that far, in your opinion. The outdoor display is

5 resort community that has their zoning laws, or do 5 permissive with a permit and it's a license, and if

6 the zoning laws impact public property? Maybe 6 they accept that license under the terms of that

~ that's a legal question, but ~ license with the prescription ofit, it's done, I

$ BLAINE SMITH: Well, and 1 said that. $ don't want to sayvoluntarily but it's done as a

9 There is a zone in Ocean City where we do have a 9 contractual agreement with the city when they issue

~o zone on public property. It's called the Beach ~o that license, Whether theyhave overregulated it or

~ I Reserve District which is strictly under the control >> not, it would be someone else's decision. I have to

12 of the Mayor &City Council in that district, just 12 enforce it as adopted. But I will say everything

13 like the Mayor &City Council are also in control of 13 that's in the prescription ofthat outdoor display

14 the Pier Franchise Agreement. So it is in our 14 is for legitimate public purpose, to safeguard the

~5 caning code the Beach Reserve District and it does 15 tourists and the families that coma here. Tt's done

76 specify certain things that are allowed with the 16 for that reason and no other reason, and it was done

concurrence of the Mayor and Council, It's a little 17 with fairness and reasonableness so that all

~$ different zoning enforcement than it would be if it 18 properties could enjoy it to the same rate. Tn

19 were a private property. It's at the discretion of 19 fact, the hearing tonight is to make one size fits

Zo the Mayor and Council. You've got the Beach 20 all, ifyou will, so everybody has an equal

21 Franchise agreements, you've got the scope of things Z~ opportunity display in the same manner. But it is

Page 23 Page 25

~ that they do. So they allow certain activity ~ based on percentage of area and based on their area

Z because it's under their discretion to do that under 2 they get the same level percentage with the same

3 that Beach Reserve District and probably some other 3 rights. So I think it's fair. Whether you call it

4 resolutions of the Mayor and Council. 4 overregulation or not, it would probably take a

5 I don't la~ow of other jurisdictions that 5 decision of someone else. 1 have to regulate it as

6 regulate public property. It's normally under local 6 adopted, and I believe it vas done for legitimate

~ law that it would take place normally. We have ~ public purpose and [think it has done ~~ell to

8 overlay districts that sort of downtown, upper 8 protect Ocean City, the integrity of the Boazdwalk

9 downtown regulation that sort of overlap public 9 by leaving these regulations.

~o properries to some degree. But that's a little bit 1° CHAIRPERSON SHOCKLEY: An}~thing else?

1 ~ different. It's a procedure and process, not so 11 BLAIIIE SMITH: No, that was it.

i2 much regulation, It's still subjectto the 1z CHAIRPERSON SHOCKLEY: Thank you, Blaine.

~ 3 ownership of that. I think Guy will tell you the t3 Todd?

~ 4 Mayor and Council themself are sovereign whereas 14 TODD FERRANTE: Good afternoon. Thanks

S OCDC is a corporation of Sort. IYS not a public ~S for the time, allowing me to come and speak before

~ 6 en~~, 16 you today. I have a business on the Boardwalk. My

17 MEMBER RO'I'f~FtMEL: 1ltank you. » name is Todd Ferrante. I have a business located

~ g MEMBER CHASE: Do you think that possibly 'g behveen 2nd and 3rd Street. It's called Park Place

~ 9 you're overregulating, overregulating the actual 19 Jewelers, for those of you who don't know me.

Zo businesses to the point that it hampers any kind of 20 Today T want to talk about what I foresee

21 speech that they want outdoors on their own private 21 happening in the street performing area. I've been
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~ up and down the Boardwalk during the summertime ~ to walk along the Boardwalk. Because some ofthese

2 quite a bit. 1 travel the Boardwalk quite often, 2 spaces are sort of locked in and they become

3 not only in the summer but in the offseason. ,And 3 permanent spaces and it doesn't enable people to

4 during the last couple years I've seen the 4 utilize that space. Once they capture that space,

S popularity of the busking grow. There's been quite 5 it becomes theirs and the~ve locked it in.

6 a few additions this year that I didn't see last 6 So I'd like to see us look at a certain,

~ year, and I'm sure that that will continue to ~ some type of size and space that's equitable for

8 happen. But what I would like to see in that is $ everyone that can be given and not to restrict,

9 some type of equity not only to the street 9 obviously, what there doing but the opportunity to

t0 performers but to the people who vacation and visit ~o give a fair and equitable space to everybody. I'm

> > here. ~ ~ not talking about the space that people crowd around

12 We've got a lot of people congested and 12 them. ('m talking about the actual performing

13 moved into one area ofthe Boardwalk, most ofthe 13 space. And really thaYs all I have.

t4 street performers want to be in the downtown area so 14 CHAII2PERSON SHOCKLEY: Any questions for

~$ there all locked into the downtown area because 15 Todd? 71~anks, Todd. Jackie Ball.

16 that's where the busiest area is. And of course 16 JACKIE BAC.L: My name is Jackie Ball,

that's where the area becomes most congested. So I 17 owner of Corner's Beach Cafe, located at 207

18 would like to see, you latow, the apparent 18 Atlantic Avenue. That's between 2nd and 3rd Street

19 organization of giving them certain times, for lack 19 on the Boardwalk.

20 of a better word, maybe a lottery system which I 20 As a business owner on the Boardwalk for

21 think has been brought up before to rotate the Zi more than 25 years my main concern is for the safety

Page 27 Page 29

~ street performers. ~ of visitors to the Boardwalk. Jn order to ensure

2 The last time I checked we have a 2 safety I believe that al] performers should be

3 Boardwalk that's 28 blocks long but everybod~s 3 required to apply for a permit with the city and

4 congested and fit into one area So what J would 4 should have to provide proof of identiScation with

$ like to see the opportunity is to rotate locations 5 a recent photo on a driver's license or passport.

~ so that everybody has an equal opportunity to be in 6 'This would be displayed on the performer.

~ a certain location. Okay And a certain time. And ~ Why should we wait for a tragedy to occur

$ T think that that's something that we can come up 8 before we require this? We've already had an

9 with and that would alleviate a lot of congestion 9 ~ incident with a costume performer and a child, Any

~o do~~m in the Boardwalk in the downtown area. And it ~o pedophile or criminal can perform without any

> > will also give each performer opportunities to have ~ ~ screening at this point.

12 certain locations throughout the Boardwalk in Ocean 12 A performer or his equipment should not

13 City. 13 block ox obstruct free and safe movement of

14 And then the other thing I wanted to 14 pedestrians. If too many people gather for a

1s discuss was the amount of space that each street 15 performance, a police officer should have the right

16 performer takes. Some take a 30 by 30 space and 16 to clear a way to ensure the safety of all people

some take a S by 5 space. So it would seem to me ~ 7 passing by.

~ $ that every street performer could live within a ~ 8 No performer should utilize a publ is bench

19 certain amount o£space and that way not to tale up ~ 9 or prevent the public from using one, I've had

Zo an enormity of space which makes it impassable for 20 musicians sit on benches across from my business for

21 people who are vacationing or visiting or live here 21 long periods of time. And this may not be permitted
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~ at this time now but when we have called the police ~ they took photos and did not give them money. If it

2 in the past I think there has been some confusion, z is required, then it becomes a fee.

3 some of maybe the young cadets didn't know what to 3 No performer should have equipment or

~ do and so they wouldn't ask them to leave and they 4 material that cannot be moved in less than

5 would just continue sitting there. 5 3 minutes. 'This might just be a rule of thumb so

6 Performers should rotate so that all have 6 that performers can truly grab a few things and

~ an opportunity to occupy the more desirable ~ move.

s locations..A1so, this gives businesses who are near 8 Entertainment should be appropriate for

9 performers that draw a crowd the chance to have a 9 all ages and wallcs of life. I should not feel

~o break from it. One idea for rotation is to have a ~o uncomfortable to walk on the Boardwalk with my

~ ► monthly schedule done in advance. This way the ~ ~ children. 'Ihe pole dancing which occurred one block

12 performers have an opportunity to let people know 12 away from my restaurant is unacceptable. She is a

t3 where they will be. 13 stripper and I have a photo of her driving her bike

to Performers should be required to have 14 along Coastal Highway advertising escort services.

is insurance. Who is held liable if someone is injured ~ 5 tf the businesses cannot have obscene or vulgar

t6 by one ofthe performers? As a business owner I 16 T-shirts displayed how can this be permitted?

have to have all the necessary insurance to cover ~ ~ 'The Boardwalk is one of the main

~$ myself. Workmen's comp ifemployees are injured. ~$ attractions in Ocean City, We don't want to wait

19 Liability and fire if something happens at my place 19 for a tragedy to happen before we do something. We

Zo of business. There is insurance currently available Zo must do everything in our power to make sure it is a

z ~ to performers for a reasonable amount of money, 21 safe and family friendly place to visit.

Page 31 Page 33

about $200 per year, which would at least mean the ~ I feel that we can establish guidelines

2 city is not the only responsible party if something 2 which protect the rights of the Boardwalk

3 happens from the actions of a performer. 3 businesses, the tourists and the performers.

4 As a citizen and business owner, l also 4 CHA~tPERSON SHOCKLEY: Thanks. Any

5 have a constitutional right to freedom from the 5 questions?

6 public nuisance of loud and unnecessary noise. 'The 6 MEMBER CHASE: One, Was the accordion

~ amplificafion of music and the proxirnity of ~ plugged into an amplifier or was it without

$ Boardwallc hotels and aparhnents can be a real g amplification?

9 problem. I had a performer dressed as Bart Simpson 9 JACKIE BALL: It wasnR amplified, no.

~o playing the accordion every night for an entire ~~ But it was --

~ ► summer across from our restaurant, This currently ~ ~ MEMBER CHASE: It was still loud.

12 could not happen now but I do Irnow, Y sympathize 'Z 7ACKIE BALL: Tt was very loud. You could

13 with the businesses who are suUjected to this all 13 not hear our music.

14 summer. 14 CHAIRPERSON SHOCKLEY: Anything else?

t5 Our music on the deck was drowned out from 15 Thanks, Jackie.

tb this. The hotel guests frequently called the front 16 7ACKiE BALL: Okay.

desk to complain because they could not sit on their » CI~IAIItI'ERSON SHOCKLEX: Bruce Krasner.

~S balcony because the music was so unpleasant. ~$ BRUGE KRASNER: Good afternoon. My name

t9 The money the performers receive should be 19 is Bruce Krasner, i operate five retail locations

20 done so voluntarily and not aggressively pursued. I 20 on the Boardwalk ranging from Wicomico Street to 9th

21 have witnessed characters yelling at pazents when 21 Street. i have been on the Boardwalk since the
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~ summer of 1977. So every summer from then on I have ~ 1 have an issue with Mr. Chase, not a big

Z worked and made my living on the Boardwalk. And I 2 issue, but you wear a mask when you sit and do your

3 have seen the Boardwalk grow in ways that none of us 3 paintings but you don't offer masks for anybody

4 here could have imagined. 4 around you. Have you ever tried to give one to

5 Tn the last few years we`ve done things 5 somebody? Because obviously you`re concerned about

6 like build a separate lane for the tram. Now I see 6 the fumes because you are wearing --what's it

~ that that lane --well, excuse me. The Boardwalk is ~ called? ~

g now being inundated with street performers. While 8 MEMBER CHASE: It's called a respirator.

9 everyone here is of the opinion of working together 9 BRUCE KRASNER: A respirator, yes. So

~o with the sheet performers to co-exist on the ~o what about everyone else around you? And with the

~ ~ Boardwalk, I am of the opinion that we should be ~ ~ current issue on the Boardwalk where we`re banning

1z able to make a separate area where those Boardwalk 12 smolong yet we4e still going to be having a spray

33 performers, buskers, whatever you want to call it, 13 painter on the Boardwalk. Again, safety issues.

~4 can regulate themselves and do their business in a 14 I believe that the guys who are wearing

15 certain area. 15 the costumes, masks, they should be vetted. They

~6 When I went to the meeting with the city ~ 6 need to have background checks. We had an issue, as

~~ attorneys I suggested some places like a spat at the 1~ Jackie had said before, with a costume guy, a

18 inlet along side the pier. it+e also suggested ~$ performer was molesting children or touching

t9 places like the Boardwalk on the bay side. With all 19 children. People need to be licensed. They need to

20 that being said, I am a proponent of freedom of z0 be insured. And they need to be bonded. ffwe

21 speech. I just don't believe that that's exactly 2~ can't regulate these people like this, then what
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~ what's happening here right now because if it wasn't ~ good are we as a municipality when something goes

2 for the buskers earning a living on the Boardwallc 2 wrong and then everybody points to each other and

3 and taking money or actually asking for money and 3 say how come we didn't think about this then.

4 demanding it in certain respects I don't think any 4 l mentioned to you about the trams. I've

5 of them would be there. 5 seen (rams come to a complete stop because of the

6 I have been researching buskers on the 6 lines in front. I am also on the BDA which is now a

~ Internet for the last couple of weeks and I have ~ member of OCDC. One ofthe founding members of

8 made a copy ofperforming rules and regulations that e keeping the Boardwalk or hying to make the

9 I'll submit to you. This is from -- l've forgotten. 4 Boardwallc a more pleasant place, a nicer looking

to 'mss one was from Santa Cruz or where this was from. ~o place, making sure the regulations are followed as

~ ~ But if we are going to go this route, and I don't t ~ far as merchandise outside. And yet when 7 see what

12 want to keep going over some ofthe things that 12 we're reshicted to do and then what other people

13 other people have already said, I think that 13 can just set up in a ] 0 by 10, ] 0 by20 area, not

~ 4 regulation is going to have to be in place. 14 pay any fees, not pay any licensings,l think that's

~ 5 When the Fire Marshal was talking about a 15 a -- a crock Pli call it.

t~ generator, I'm of the belief that there shouldn't be 16 Whatelse? Igot lots ofthings. ]think

~ ~ a gas generator. Why does it have to be that wail t ~ the space should be maximized at a 5 by 5. Anybody

t $ I dan't ]mow if that impedes on somebod~s freedom ~ a who can't operate in a 5 by 5, do you know what?

~ 9 of speech. If you want to sit down and playa 19 We're doing our best to co-exist with you. Let's

20 guitar, by all means, play your guitar, WhaYs the 20 get along. Let's do this,

Z~ generator for? 21 1 also believe that they should be
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~ moved -- some of these things that I've read on-line ~ safety issue.

z every hour each of the performers are moved to 2 In Santa Monica I talked to the lawyers,

3 another area, a rotating section which 1 think is 3 too, even tt~e~ve been sued because of the henna

4 also good ifthere aze too many crowds in one space 4 skin reaction and city sued and I think they won.

S or if it's blocking or causing a nuisance to a 5 Since 2001 Santa Barbara doesn't let anybody do

6 business. 6 henna tattoo.

~ One o£the things I've come across with ~ I just want to confirm 1 was over there

g the co-existence of street performers and businesses g week ago, 10 days ago in Los Angeles and Santa

9 is if a business had a problem with a street 9 Monica. I applied both ofthem, hair wrap and

to performer all they needed to do was say something t~ henna. I just told them I want to do the hair wrap

11 and the street pexfortner would just move along. I tl and henna tattoo. They said strictly no. I cannot

1z don't know how true that is but I read it in a lot 1z touch people's skin. And we cannot do the massage,

~ 3 ofthings on-line. 13 all the people doing the massage to people. They

~ 4 I like the lottery system. I thv~k that 14 don't let you to touch anybod~s skin.

~ 5 should be implemented if in fact this does happen. 15 1 went to Las Vegas. I tried to do same

tb I had seen a picture of a, I think it was the guy ~ 6 thing. They said again hair wrap and henna tattoos,

17 playing the violin, he was sitting right on top of 17 they don't let you do it. And other things in I..os

~ $ the fire hydrant. Used to be in the fire company, 18 Angeles Venice Beach is 3 times longer than our

19 and we as store owners need to follow certain 19 Boardwalk. They do lottery system. Everybody has

20 regulations as the Fire Marshal has said, as Blaine 20 an 8 by 8 space and nobody can get the same space

21 the zoning administrator has said, but it doesn't 21 every week. You have to go to the lottery and with
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~ seem to work the same with the performers on the j the random choose your places.

2 Boardwalk, z Nobody can do the gas generators and

3 Just a few more•things, No, I think I'm 3 battery lighting because of safety issue.

4 good. 4 And all of these things 1 see here in

5 CHAIItPERSON SHOCKLEY: Any questions for 5 Ocean City they can do whatever they want. They can

6 Bruce? Thank you, Bruce. Shannon Tippett here? No 6 space as much as you want. Everybody can come to

~ Shannon..Okay. Yadigar ICarsli. 7 same space every week.

$ YADIGAR KAI2SLI; Hi. My name is Yadigar $ Then 1 talk to people, even I went to the

9 Karsli. T have a store on the 1st Street Boardwalk, 9 health department, I called the food and drug

~o Love's T.emonade. I came to Ocean City 2000. IIefore to administration, they don't want to involve an~~thing.

>> 2000 I was a street performer like Chase. I.vas ~ 1 If they don`t want to involve something like thak,

12 doing the henna tattoos and my wife was doing hair ~Z city told me, city can make their own rule for the

13 wrap, spray paint in Venice Beach, I,os Angeles, 13 safety of their people. And they said we don'l let

14 Santa Monica, Los Angeles again. And I never seen 14 anybody do the hair wrap and hair dye, hair touching

is like a freedom street performers have like in Ocean 15 because we don't know what they are using and we

16 City. There's no rule at all here. 16 don't know who is doing it. They stop it.

17 For example, in Los Angeles nobody can do » And why Ocean City has so much freedom? T

18 right now in Venice Beach, that's the most popular ~g don4 understand it. That's it.

19 place in America for street performers, nobody Left 19 CHAIRPERSON SHOCKLEY; 'Il~anks, Any

~o to do henna tattoo and hair wrap, They don't like Zo questions?

21 you to touch people's skin and hair. It was a Z~ MEMBER ROTHEItMEL: Thank you very much.
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1 CEIAlltPERSON SHOCKLEY: Okay. We've got a ~ It is not from Tndia. It is just hair dye applied

2 couple people who signed in. Jim Starck, Z on the skin.

3 31M STARCK: Good afternoon. My name is 3 Let me see here. Painters. Spray

4 Jim Starck. I have been performing on the Boardwalk 4 painter, Mark Chase. Spray painter, Bird. Tropical

S for 25 years, in this arcs for 35. I've done all 5 sign painter. Caricature artists or portrait

6 different types of employments here. But who got me 6 artists. These artists are entertainments.

~ on the Boardwalk was a lovely lady by the name of ~ Palmists. Or palm and tarot readers. One Indian

8 Sunshine the Clown, and back then 25 years ago we g fortune teller, Peop(e need to ]rnow their futures.

9 had to go and apply for a permit. And I miss that 9 Who doesn't?

~~ permit today. to Pernuts of licenses should be reissued at

~l But once again Ocean City does have way >> a hundred dollars per. Or sign in at City Hall so

12 too many costume characters. Spongebob, Patrick, t2 that you may perform on the Boardwalk. I lmow the

13 Mickey, Minnie and some of them are licensed by the 13 shopkeepers and the Boardwalk pay a lot for their

14 Disney people so Pd hate to have them come up and 14 store fronts. A hundred to $200,000 or more. Plus

15 give everybody a fit or two, you }aiow, about that 15 they have to pay licensing, electric, water,

16 And there are students paid by one of the i6 merchandise and employees. So I could see why when

shopkeepers 7 to $8 an hour. J don't know what to » entertainers start filling up the Boardwalk it cuts

18 say but in my Life this is not entertaining. ~ g the shops off. I could see why they5~e all mad at

19 What I have here is private costume 19 us.

20 characters. Captain Jack Sparrow, Bony Pirate. Zo Improving locations on the Boardwalk. You

21 Costumes are good. Private handmade original 21 lmow the wood walkways that go out to the beach.
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~ costumes. And the shows are not bad either. ~ One or two platforms can be placed on each side of

2 Balloon blowers. Mad Hatter. And in a mobility 2 that, with lighting, and these would be set-up

3 schedule, Old Pirates, Snow White. Children of all 3 stages £or performers, They would be away from the

4 ages need balloons. Don't ask me why but they do 4 Boardwalk so that you maybe able to perform.

5 need them. Magic. Amazing Josini. Jimmy talks a 5 Partial wallcways also can be on street endings

~ lot, a lot of circus programmers, straitjacket chain 6 except where the lifeguards come on and offthe

~ escape, unicyclists, jugglers, Quite a gathering of ~ Boardwalk. That's one that's very questionable, you

e watchers. Needle Arjari. Performers. Bill Hassay, $ know. It would be, it just depends on the

9 aviolinist with backed up music. Oid Gypsy, 9 entertainers. If it's a group that really needs a

~o violinist. Three girl violinist, one oriental 10 larger stage, they just have to work out with the

>> guitar player just playing mic, guitars and drums >> Mayor and City Council to get themselves a couple

12 and other guitars. Roy, steel guitar. Tony Button, 12 extra sections added on so they have a larger

13 Golden Man. Mr. Squeaky. Tim Wethermore, 13 section just offthe Boardwalk in the sand so people

14 didgeridoo player. Piano Man. Jim, The Puppet Man. 14 can watch them as they do their routine. This will

15 Stee] Drummer. One Man Band. Tony Buckets, plastic 15 help to reduce the overcrowding on the Boardwalk.

16 buckets. All these performers do an excellent job ►b Oh, another thing, too. Advertise your

at perfornung. » favorite shop or store on and offthe Boardwalk.

18 Once again, henna temporary tattoos should 18 Let people know about your favorite shops.

19 not work on a boardwalk. Not entertainment. They 19 Audition. New performers wanting to

20 just sit there around all day. Plus I've heard 20 perform on the Boardwalk should give you or city

21 things about the henna tattoos. It is not original. 21 lets you know what he or she will perform. Music,

Al Betz &Associates, Inc.

877-402-DEPO (3376)



Ocean City Resolution 2015-1

2/18/2015

13 (Pages 46 to 49)

Page 46 Page 98

I dance, magic or other talent. The ones that are t already been said. We've covered every issue. I

2 chosen will receive a permit or a license and pay a Z think the important issue what we're talking about

3 hundred dollars for the season, 3 is safety. We have to maintain the public safety.

4 `These are just some of my ideas on trying 4 I don't £eel that it's, the city has to figure out a

5 something different. And if you don't try it, how 5 way how to get a generator up on the $oardwalk. I

6 do you lrnow if it's not going to work or not? Any 6 think they should just be outlawed on the Boazdwalk.

7 questions, please? ~ There's too many safety issues concerning it.

8 Iv1EMBER CHASE: Jim, if you apply for the g Either that ar special permits issued.

9 permit and all of a sudden City Hail deems that 9 When you have special events and people

~o puppetry such as what you do is not allowed or that ~o have generators and setup tents and, you know, fire

t 1 you don4 have the luck of actually getting drawn a ~ 1 officials go in there, they check everything.

12 certain day do you not feel that you feel a little iZ I have a whole list ofthings but the~ve

13 jaded that you're not able to actually stroll the 13 all been covered. Another important thing is

~4 Boardwalk with your puppet or do whafiotjust 1~ security. Time after time, customer after customer

~s because you didn4 win the flip of a coin? 15 has come into my store and continually complained

t6 IIM STARGK: Yeah. 16 that on the corner of Somerset Street and the

MEMBER CHASE: So do you think it would be 1 ~ Boardwalk there was an empty suitcase. They didn't

18 fair to pul l your name out of a hat and deternune if 18 know what was in the suitcase or who owned the

i9 its _ 19 suitcase, And what are they supposed to do?

20 1IM STARCK: That wouldn't work, no. 20 Fortunately, fortunately, you know, I

2 ~ MEMBER CHASE: So a lottery system 21 would call the Ocean City Police Deparhnent. They
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~ wouldn't work? 1 would try to take care of it. Every time it's a

2 JIM STARCK: No, it certainly wouldn't. 2 street performer's, iYs okay, it's allowed to be

3 But yet by addirions, you know, just letting people 3 there. But no, it's not allowed to be there. It's

4 lmow, people that are alreadythere should know 4 not allowed to be there unattended. May 28th of

5 what's going on, you lrnow. But new people coming in S 2014 somebody called 911 for an empty backpack that

6 telling people right where they should be located. 6 was on the bench. "I1~ey cleared the block in front

~ And as for moving, for years I've heard this, that ~ of where that backpack was, had to bring the robot

8 the performers should move from one location to the 8 out to make sure there was nothing in that backpack.

9 next and continue this, you know, Every night I 4 To me, that is the most important thing for the

~o move all over the Boardwalk. Pm not a 1unpet. I ~o public, the safety, security.

~ ~ move. I move freely all over, seeing, one, who is ~ 1 ]t's hard for me to wmprehend how the

12 there and, two, seeing what goes on, you know. And 12 city can pass a no smoking law but then allow fumes

13 I thank you very much, 13 from generators, and, Mark, fumes from your painting

14 CHAIRPERSON SHOCKLEY: Thank you. Jimmy 14 to be allowed on the Boardwalk. It doesn't,

15 Miller. 15 there's, really it doesn't make sense to me.

16 JIMMI' MILLER: Good afternoon, gentlemen. 16 1 also find it curious that other than Jim

My name is Jimmy Miller, Somerset South. I'm from t~ and maybe one other street performers, Mark, there.

18 the Atlantic T-Iotel between Somerset and Wicomico 18 isn't anybody here. They're not helping us out.

19 Street. Been on the Boardwalk in that location 19 Why is it us that have to deal with a really bad

20 39 years. Zo situation and try to figure it out on your end? Why

2► There's nothing I can say that hasn't Zi aren't you guys helping us out? Xou know? Why are
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1 you so against a lottery system? Why are you so ~ CHA.IItPERSON SHOCKLBY: Any questions?

2 against having guidelines that say that a costume 2 JIMMY MII.LER Thank you for your time and

3 performer has to be registered with City Hall? 3 attention. I appreciate it.

4 There not laws. There just guidelines that need 4 CHAIRPERSON SHOCKLEY: Thank you.

5 to be followed for the safely ofthe public. And 5 Jessica Guthrie.

6 what went on in that Boardwalk this summer cannot 6 JESSICA GU'lI3RRIE: Hello. Thank you for

~ confinue. Number one, you're going to lose ~ permitting me to speak. I am the mermaid who paints

$ Lieutenant Mark Pacini who is actually one of your 8 on the Boardwalk. T've done this the last 4 years.

9 best police officers on the Ocean City police force. 9 And I do agree with a lot ofthe problems that have

~~ He has put more time in this situation than anybody, ~~ been addressed already. There's a lot of

~ 1 anybody in all of Ocean City. I commend him more » overlapping of performers. Like it just started to
12 and he has more informafton concerning this subject 12 look like Disney on hard times with all of the

13 than any other person sitting in this room. And I 13 costume people out there.

14 feel bad for him because he's out there trying to 14 There was way too much henna. When the

~ S clear up gay areas. That's all he talked about 1S storefront owners are paying for henna to be part of

16 last Friday or the last meeting was the gray areas, 16 their shop I completely see why this is problematic.

how we have to clear up these gray areas. And he ~~ 'These people are coming in for free, keeping all the

~ $ was, he was put in the middle all summer long. You 18 money they make if they`re doing henna. I can see

19 know? Between the tourists and between the street ~9 why that would be a problem. But there are a lot of

20 performers. 20 us who do fully comply with all of the city's rules.

21 And bust me, you know, it's another 21 I try very hard to be one of those people. And a
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~ reflection when a street performer is not nice to a ~ lot of people previously mentioned are also very

2 tourist, it's just a reflection of Ocean City. If z good performers.

3 they don't get enough tip in their jar, Mark, they 3 I feel like the Boardwalk is for

4 get a little bit upset sometimes. Does that help 4 performers that brings a Iot of families, a lot of

5 out Ocean City It doesn't help out your business 5 families are, you lmow, with children and, you know,

6 either because theyre not going to go to the ne~ct 6 there's that pole dancer who doesn't need to be

7 street performer. ~ there but Pm really trying to help in what I do to

$ Will Ocean City be able to ban street $ bring back the wholesome familyness of Boardwalk

9 performers? No. But I think ifwe do it in an 9 enteztainment,

~o orderly fashion, I mean, everybody can basically l~ Ibe been out there, like I said, this is

~ ~ probably live together. I've never seen even during ~~ going to be my fourth year and people now say they

12 the One World fiasco that went down, you Imow, 8, 1z look for me. Iwe become a staple of their family

~ 3 10 years ago it was nothing like what went on last 13 vacation. Y really appreciate -- I mean, I don't

14 summer. And it was just a constant battle. And 14 get rich. I charge tips. A lot of times people

15 there's guidelines have to be brought to the, have 15 don't pay me at all, and I don't say anythi❑g. I do
16 to be written. Have to be followed. I don't know 16 it a lot for fun and it's just very enjoyable.

what else we can do. ~~ Pd like to point out some concerns I have

~$ It's a give and take situation. The city ~$ taking some notes from some suggestions. Some were

~ 9 shouldn't have to give everything. It's got to be, 19 good but I do not see how a lottery system is going

20 you know, a coordinated effort on everybody. That's Zo to work because who is -- I mean, okay, so with the

21 all I have to say, guys. 21 example of drawing a name out of a hat, X mean, it's
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~ just, it doesn't work. IYs not providing fairness ~ you`re going to have a way to identify yourself,

2 for a lot of us. And I mean, with rotating 2 that's fine too. Some ID, having to show that you

~ performers I can see that if someone is, you Imow, 3 don`t have a criminal record. Like T think it

4 like a Bart Simpson example, if someone has to 4 should be harder for costume people because, you

5 listen to something they don't want to listen to for 5 lmow, ifyou're going to have that anonymity, then

6 long periods of time that would be really 6 maybe be a little bit more accountable for who you

~ aggravating, But can you imagine the congestion ~ are underneath of that mask. But for the rest of us

g with everybody playing musical chairs and trying to $ Pm afraid that applying for a permit would be more

9 getup and go to the next spot? Is the city going 4 than paying the city and bringing in that revenue

~o to go through all the trouble to assign every person ~~ but it would turn into the city deciding whether or

> > each spot the}~re going to move to that night? I ~ ~ not you should be able to do what you do anymore.

12 feel that's a lot of unnecessary time on the cit}rs 12 And I just really like the way things are with if

13 behalf for plaiuung a schedule and T feel like it is 13 you comply and the fairness that you should be

~~ our duty as Boardwalk performers to not be the 14 allowed to just do what you do. And thanks. Sorry

is cit}f s problem and we should all be able to work 15 it's scattered. '11~at's all I have to say.

16 together to be very self-contained and abiding by 16 CHAIItPERSON SHOCKLEY: Any questions?

17 whaNs already out there. » 'I1~ank you. Anybody else have anything they want to

~ $ I just don't feel like we need to have the ~ $ add? Mike.

~ 9 city put more time into making up,schedules and i 9 MIICE MUELLER: Yeah, I -- thank you very

20 going about moving. I mean, I feel like it's first 20 much for the opportunity to be here. I live over

21 ~ come first served like it's always been since I've 21 4 hours away in Pennsylvania, but --
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~ been there. You want to be there and you want to do ~ CHAIRPERSON SHOCKLEY: Mike, before you

z something, you go out there and you do it. I just 2 get going, can we have your last name?

3 don't see why it"s fair to tell people that they 3 MIKE MUELLER: Oh. Mike Mueller. Thank

4 can't be here because it's not their time slot. 4 you. In the last meeting before this group the

S It's making if like a job. That just doesn't work. 5 words street performers are here to stay were

6 Excuse me for a second. Another issue 6 uttered a number of times. The rejoinder that vas

~ that was brought up was concerns for allergies and ~ not uttered was, after that line, was so get used to

8 touching faces and hair. What I personally use is $ it.

9 hypoallergenic water-based paint. I spend hundreds 9 Now; implicit in this statement is the

~~ of dollars on my paint. It's very high quality. It ~~ fact that, and it's obvious, there are numerous of

~ 1 is specifically for leids with skin conditions, in >> people in the Ocean City community who wish that the

1z fact, just to be safe for those few, The1'e's a lot 12 street performers would disappear from the Ocean

13 of gluten intolerance and, you know, kids can even 13 City Boardwalk if not entirely, then at least to a

14 get that touching their skin. I'm very aware and ~d large degree. And we have heard why. Through

15 well read about concerns. 15 anecdotes of varying flavor that basically all boil

~6 This isn't al] about me. I don't actually 16 down to street performers are keeping people away

~ ~ £eel like my specific thing is in jeopardy. 1 was » from my business. Performers are taking away my

~8 just putting that out there just in case. But 1 ~g sales. And street performers are annoying.

19 just really would like you to reconsider the lottery 19 Now, I can tell you being a street

20 system and how that would just become a lot of Zo performer and working with other performers and

21 problem on the eit}~s behalf. And, you know, if 21 buskers for over IO years now, I can definitely say
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~ that we aze in fact annoying. But we are also ~ living as an artist more difficult because I'm super

2 entertaining and we bring a ton of value to the 2 exposed as it is, literally. I sit outside in the

3 Boardwalk that we so often do not get credit for, 3 sun and the rain, and if it rains my stuff gets

4 Now, part of my performance as an artist 4 ruined and T go home broke for the day. And my eggs

5 -- and I draw people one-on-one-- is I get to talk S are all in one proverbial basket for the year. I

6 to them one-on-one at some length. The one thing 6 count on the summer just as much as any of these

~ that never ceases to surprise me is how often ~ business owners do. I make art at a very high

$ visitors to Ocean City genuinely love the 8 level. INs because I've been doing it for years

9 performances that I don't personally care for, and 9 and T've dedicated myself to my art. And I'm not a

to they cite acts like the guy who paints himselfgo~d ~o college student just kicking around for beer money

1 ~ and squeaks endlessly as being the best part of > > on vacation. I'm a grown man and I have major

12 their vacation. One person's thing that drives them 1z expenses and responsibilities. And aside from being

13 nuts is someone else's favorite thing. 13 a school teacher, I can't think of too many jobs

t4 T'he value that we bring as street 14 where you can take offfor the beach for the summer

is performers and artists is hard to quantify, and it's ~ 5 and still have that job waiting for you in the fall.

16 not like fhe money in a cash register which is much 16 Being a sketch artist is my career. It's a major

17 easier to count. And I've heard some businesses say ~~ part of how Y support myself. I'm risking a lot to

i$ that the}~re losing money because of performers. ~ $ be in Ocean City for the summer.

t9 But I believe a lot ofthat is in a certain sense 19 It scares me that there are people who

20 unsubstantiated. There's something called Zo might try to change the law to make it harder for me

21 observational bias. When you're sitting in traffic 2~ to do what I love and still be able to put food on
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~ you always think that your lane is going slower than 1 my table in the winter. You can tell me I should go

2 everybody else's lane when in fact it may not be. z get a storefront of my own, but I don't think that I

3 Budgets are tighter right now and traditionally in 3 should have to have a brick and mortar business to

4 tougher economic tunes more people turn to things 4 draw a picture of someone on a street and receive a

5 like street performing or, you 1rnow, to use another S few bucks for my time. I just don't think it's

6 example, opening a food truck instead of a 6 righteous for the city or for businesses in it to

~ restaurant. This is certainly happening. The ~ try to make me go sit in a comer somewhere and make

$ correlation does not imply causality. More street $ my arE where no one is watching, where no one can

9 artists and slower summer business does not 9 discover me by accident and be delighted.

~ o necessarily mean that the artists are causing the ~ ~ Actually, we do already have to work in

t ~ show-down. ~ t the corner, on the street ends only, but at least we

12 Nevertheless, it's an understandable 12 can still get an audience. Some people would end

t3 problem that the businesses have with performers, 13 that or shuffle us around further. Why? Because a

14 Most performers, myself included, will begrudgingly 14 store might lose a sale due to a street performer.

15 aclrnowledge that 15 Now, stores lose sales to each other all

16 1 also want to talk about the problem T 16 the time. A person buys a mug or a kite and so she

have with the owners. Now, I drove 4 hours this » doesn't also buy a T-shirt. Now, that's not going

18 morning to be here because I'msuper-stressed out. i 8 to make the Boardwalk task force discussion page

~ 9 I can't tell you how anxious it makes me feel that 19 because all those vendors are sticking together as

20 there's a group of people who potentiallywantto z0 part of community. And it's a somewhat exclusive

21 create more rules and regulations that might make my 21 community where there's a very high barrier to
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~ entry. Street performers are part of a similar ~ Now, spring is right around the corner.

Z community and we profit from the same clientele but 2 Maybe we can get the Easter Bunny to start working

3 we don't have the same high entry requirements, or 3 on this.

4 at least that's the perceprion. So we are to be 4 I understand it's a very tall order and it

S dealt with and blamed. 5 is very, very difficult to resolve this issue and it

b The problem here is that there are two 6 won't be easy. But I think the conventional wisdom

~ communities at odds with each other. The}~re not ~ in these situations is to legislate a better

S defined by race or by sex or religion but by 8 situation, and one of the answers I've heard bandied

9 economics and in a lot of ways, in a lot of very 9 about in the last meeting and today is what about a

~o real instances on the Ocean City Boardwalk it's a ~0 lottery system where performers get an assigned spot

> > struggle between the haves and the have nots. So in t ~ and then they have to rotate.

12 my humble opinion I feel like I've cut right to the 12 It was cited that Santa Monica, California

t3 heart of the problem. But what would a solution 13 does something like this and we heard about Venice

~~ look like? 14 Beach today. Forcing a rotating schedule on a

~ S All right. In my perfect world the ideal ~ 5 lottery system, for me it is -- it's going to be a

16 solution looks like this: T'he hardest working and 16 nightmare for Ocean City. I lived in southern

~ ~ the most talented street performers can find the » California where 1 practiced my art for 7 years and

~ 8 spots they want where they can be highly visible to ~ $ I'Il tell you one reason why -- first of all, and I

~ 9 the most people and do well. They don't block t9 may come back to it, I don't understand how a

20 stores or public amenities from practical access. 20 Iottery system or forced rotation is any less

21 Virhaally anyone who wants to perform has access to 21 restrictive than a permit which courts have already
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~ some spot to do so and thereby excluding no one. ~ ruled doesn't respect the rights of performers. But

2 Businesses warmly embrace or at least they Z that's -- they were able to get away with it out in

3 respectfully tolerate the street performer community 3 Santa Monica and Venice Beach..And Pl1 tell you

4 and they also get to have some control over who 4 why T think that is.

5 performs outside their front doors, A business's 5 They have a population in L.os Angeles, a

6 exposure to those performances and who it deems to 6 population base to draw from of probably almost 10

~ have a detrimental affect on its operation, that ~ million people or more, I don't have the facts

B should be minimized or eliminated. 8 right in front of me. In Oczan City we're dealing

9 Businesses benefit from the drawing power 9 with maybe 10s of thousands of people. It's a

10 of a performance atmospheze but don't lose ~Q tremendous difference. And so —and the other

1 ~ significant revenue to perfomners. Store owners > > major factor in Santa Monica or Venice Beach is they

12 don't use first amendment protections to expand 12 have 365 days of sunshine, 365 days for which

~ 3 their businesses beyond their shops into the public ~ 3 performers can perform.

~ ~ domain. Street performers don't sell hard goods 14 So putting those restrictions, you know,

~ 5 that have more than nominal value apart from ~ 5 on freedom of speech and freedom of where you can be

16 expressive value unless the item is made in its t6 actually makes sense in a way because there are way

~ ~ entirety fi om raw materials as part of the ~ ~ too many performers to accommodate the spots.

18 performance. Performances are safe for the general ~g 'There's a tremendous differentiation there. And

19 public. And in my perfect world this is achieved 19 there's a seasonal difference, too. Whether people

20 and enforced in a way that places minimum burden on z0 here realize it or not there is a very big barrier

21 Ocean Cit}1s police resources. ~~ to entry for street performance herein Ocean City.
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1 Most ofthe housing herein Ocean City is setup for ~ California there are, there is a tremendous homeless

2 vacationexs and as such it's very expensive. You 2 population. And it was easy for the homeless people

3 can't make a living as a street performer and pay 3 to basically just camp out on the beach. They would

4 rents at a hotel. It's just not financially 4 setup blankets and they would sell things. A lot

5 feasible. You're not going to get those people to 5 of them sold things that they had dug out ofthe

6 do that. 6 trash, you know, resold, recycled items. There were

~ You are limited to the very limited number ~ other people selling, there were other people

8 of places that offer seasonal rentals. So you're 8 hawking. There wasn't a lot of good street

9 limited to the number of performers that can 9 performance.

~o realisfically come and live all summer in Ocean City ~~ And the lottery system there was

> > and perform. I mean, there's a cap. It doesn't ~ ~ introduced in order to basically cut down on that

12 make as much sense here. And if you do do a lottery 12 riffraff because it was a lot more initiative that

13 system, you're also impinging on the rights ofthose 13 you had to take. Homeless people weren't govng to

14 vacationers that are maybe just coming and there 14 go and they weren't going to get the pernvt and they

~ 5 going to stay here for a week and the}~ve always ~ 5 weren't going to enter the lottery system. I'll

t6 dreamed about being on American Idol but American 16 tell you what happened in Venice Beach if any of

17 Idol is not nearby. So I just want to go out on the » you haven't been there.

~ $ street and play my guitar for a little bit and have ~ 8 Now, anytime you start to put in a rule or

~ 9 some fun. ~ 9 a system like this, ids apt to get challenged and

20 How does their experience factor into the 20 you never know how the outcome of that challenge is

21 whole lottery system and the whole permit system? 21 going to go. I'll tell you what currently became of
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~ How are they going to come and be in town for a few 1 Venice Beach. You have the shops on one side of the

2 days and make heads or tails of this to make that 2 Boardwalk and then you have a zone on the other side

3 happen? 3 of the Boardwalk where there are wall-to-wall tables

4 Going along with the system is that you're 4 just as far as you can see. And the}~re all up to

s talking again a city o£millions of people and the 5 the lottery and basically small business owners and

b law enforcement system they have there is so much 6 people go and they put in for the lottery and then

~ more robust, Who in this town in Ocean City is ~ they bring out their table, their cart, they set it

g going to maintain and support the organizational and $ down. And then they go ahead and they sell and they

9 the auditing and all the different factors that come 9 hawk jewelry, T shirts, sunglasses, gloves, whatever

~ o into play to make sure that these procedures are ~ ~ they want. Oh, you can say oh, we won't do that

> > being follov,~ed or that there properly being ~ ~ here in Ocean City. Well, as soon as you have this

1z adjudicated? ~ z like restrictive thing in place businesses want to

13 Right now we have this terrifically ~ 3 jump on that because one ofthe things that works

is fantastic system that a lot of store owners don't 14 really well about the current system, fixst come

15 realize and that is the street performer community ~ 5 first served, when you go out to the Boardwalk is

~ ~ which I mentioned eu~lier acid we do a lot to ~ 6 that you are limited as a performer to what you can

self-regulate, T believe. » schlep out there. 1 mean, different performers who

~ 8 1 want to mention Venice Beach fora ~ g are more ambitious than others have come up with

19 second. The lottery system in Venice Beach, and I 19 different ways -- use a cart, use adolly --but you

Zo ]mow this when I was there, was setup because due Zo are still limited to what you can bring.

2 ~ to the wonderful warm weather they have in southern 2 ~ If you know in advance that you have that
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~ spot and it's for you, you could pull up in a van ~ negotiate among ourselves, you know, where we, you

2 and start unloading. Now, you can say you can 2 know, who was going to go where, who was going to go

3 legislate that away, but ifyou legislate the 3 here, and we knew that we were sorely limited in

4 footprint away that you can have, the}~l] build 4 spots because of a lot of this henna stuff that was

5 right up. Ifyou know where you're going to be able 5 going on, It was restrictive and in some ways it's

6 to be setup on any given day you can bring a ton of 6 possible that a system of rotation could benefit me

~ stuffout there. And that's what the businesses out ~ as a performer. But it's not worth it because ]

g in Venice did. I don't know, I believe it was g know that if I hustle, [can go out and find a spot.

9 challenged in Court and the Court ruled there that 9 This summer was the most challenging, most

►o as long as you put a note on your table that said to difficult summer that there was in terms of

~ j for donation, you can then go ahead and negotiate ~~ competition or, you know, the henna and the shortage

~ 2 any price you wanted and you were free to sell 12 of spots. But I was still able to make it work and

13 basically anything you want and then directly 13 T think that people who do want to make it work, who

14 compete with the stores. 14 are willing to put the hustle in, can get the spots.

15 What we have right now is a system where 15 The other side of that is if you get the

16 you really truly do have to be a performer to be out 16 people who are most willing to hustle, most willing

there. And I wouldn't push that in a different ~~ to put in the time to go out and get those spots

18 direction or push that away. 1 really do feel that ~$ there most likely to be the people who are going

19 in a lot of ways a lottery system that stores and 19 to put on the best performance and the best show and

20 businesses have more to lose than they think from Zo give the best back to the community.

21 that. z1 It brings up another wncem, again if you
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~ L.et me see. I.et me get my notes. I ~ do a lottery system, let's say someone is assigned a

2 thought I had a lot ofgood things to say. 2 spot. They only want to go there for like 2 hours

3 We11, you have like a great system where 3 and play. 'I1~e rest ofthe day all day long the spot

4 the performers regulate themselves, and one ofthe 4 is unoccupied. What happens when another performer

5 things that worked great about the last summer is, 5 comes and feels like I didn't get assigned a spot in

6 and a lot ofpeople have said it, as a street 6 the lottery. Now Pm losing out on my

~ performer the work of Lieutenant Pacini has been ~ constitutionally protected right to perform so that

g just outstanding and I don't Irnow, he can probably 8 this spot could sit open because this other

9 speak more to it than I can, but it was wonderful 9 performer didn`t want to show up. Well, I take it

~~ the way -- and it took a little while but they got ~~ upon myself to set up in that spot. Well, now the

> > rid ofthe problem with the henna and the J-1 >> other performer shows up, and this is another

12 students that were I guess violating the law being 12 problem they had in Venice Beach, the other

13 out there. In my experience from what T saw is that 13 performer shows up and says oh, I got this spot. 7

14 street performers were able to at ]east help do some 14 was only going to play for an hour. Well, you need

is ofthe police work on that. 15 to get out of here. Well, the other guy's like I'm

16 I lmow that I personally myself videotaped 16 already here and Pm expressing myself. Pm doing

~ ~ store owners bringing out dollies and carting out » my thing. Now you have another challenge for the

18 henna stands from their stores out to the Boardwalk. 'g police.

~ 9 Everybody knew who was doing it. Everybody Imew 19 So you're not actually alleviating the

20 what they were up to, because we were out there and 20 police burden by creating this whole lottery system.

2► we were working together and we were trying to 21 You're only creating a different kind of burden
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1 which is potentially even more difficult to deal ~ also think that there was a very large push from

2 with. 2 some of the business owners that draw a lot of

3 So 1 want to talk about what I think could 3 weight in this town that happened to be right there

4 be a solution. T think that in general street 4 on Division Street. So.I'm sorry if it is not

5 performers only stay in the same spot because they S political to be mentioning that right now but I

6 have a hard time finding a spot. ~ Imow a lot of 6 heard that was part of it. And it made sense then

~ the people with the big circle acts, for example, ~ because there were plenty of other places to go.

$ case in point is that there's a lot of businesses 8 If you're going to remove Dorchester and

9 that give them more of a hard time than others. So 9 now obviously there are more acts, there are bigger

~ o the end, where they I think end up finding a spot to acts, it's grown in the last few years, if you're

~ 1 and staying put is like the path of least > > going to take away Dorchester and you're going to

12 resistance, the place where they find where they 12 take away Division you've got these big circle acts

~ 3 feel like they can do well at the performance and ~ 3 and they really don't have any other place to go. I

14 get the least amount of static and push-back from 14 know because lbe worked on Dorchester and I`ve seen

~ 5 the business community is the place where they will ~ 5 it. For setup and loading for the Dew Tour you can

16 go and stay. 16 get 18-wheelers up and down that path in Dorchester

~ 7 I think if you want to see them move and » atl day long. So I don't understand why it's not a

~ $ just organically create that and be able to create i $ place where you can use for access for fire

19 like a community connection between performers and 19 vehicles, and that's not really my job to say, Tm

20 businesses Is just have more spots. And having more 20 not an expert in safety and security. But it does

21 spots doesn't mean like moving everybody over to 21 seem like that is another venue. Maybe it's time to
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~ some like different area but is actually like ~ revisit Division Street because that would be a

2 creating, free up more spots on the Boardwalk. 2 great place to put some of the circle acts that are

3 One of the things that I heard was that it 3 just so big and so obstructive to tra~c and

4 sounds like there's a big push, and maybe rightfully 4 creating problems.

5 so, to free up Dorchester Street for use by the 5 The other thing that maybe we can

6 beach pa~ol, which makes a lot of sense, except for 6 consider, I don't know, is the fact that now

~ the fact that I think it was 3 or 4 years ago 7 performers are only able to perform on the street

g Division Street was shut down as a place to perform. 8 ends. Now, this wasn't always the case. 'I7~ere was

9 Now, it is my understanding and perhaps it is an 9 a time when you could perform anywhere on the

~o incorrect understanding but X can tell you from ~ o Boardwalk and also this was a time when if

~ t memory that at that time there wasn't nearly the ~•~ businesses were having a problem with you being too

1z street performer traffic on all the other streets 12 loud they could say something and you could be asked

13 across the Boardwalk. There was a large percentage ~ 3 to move along,

14 that were utilizing Division Street for their big 14 T don't Irnow if, X ]mow that it's very

15 circle shows and there's much less, much smaller ~ 5 much against the interests of a lot of businesses to

~ 6 shows on the other street ends in the other areas ~ 6 want to open it up, to make it a situation where

along the Boardwalk. So it made a lot of sense. ~ 7 there could be more street performers. But maybe we

18 Hey, there's plenty of room on all these other ~ 8 can relax the enforcement on some of these areas

t9 streets. Let's shut down Division Street because we ~ 9 without outright allowing it. Like maybe Division

Zo need it for these, you know, I heard something cited Zo Street instead of becoming an offlimits area can

2 ~ about fire access for the fire trucks and things. l 2 ~ become an discretional enforcement area where the
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~ police can make it offlimits during tunes when ~ force has just done an outstanding job and I think

2 there is, for example, the fourth of Julq and there 2 that Lieutenant Mark Pacini has done a fantastic job

3 needs to be fire trucks present right there, or for 3 working with a very difficult situation that he's

~ different various other reasons. Maybe, you know, 4 had.

5 maybe it would be permissible to have that sort of 5 A lot of people think it's broken, a lot

6 discretionary. 6 of people think it's more broken than I do, and I

~ I think another great way to create sort ~ would just strongly encourage that the situation

8 of a collaboration and have street performers $ didn't get to where it was today overnight. I would

9 answerable to small businesses or to the businesses 9 ask this committee to make srnall recommendations

~ o with storefronts make any space between street ends to that change things in increments so that we can see

> > also a discretionary area where performance is > > what works, we can see what doesn't work, and not

12 allowed. So the guy who all he wants to do is go 12 try to make some kind of huge sweeping change that's

13 out and strum his guitar and jam out a little bit 13 going to take place this summer and just muck up

14 can go do that. 14 matters woxse and make things even more difficult

~ 5 Since it's technically not a permitted ~ 5 than they already are.

16 performance area the store owt►er can come right out 16 I think that's pretty much it. l lmow t

~ ~ and say listen, keep it down. Ifyou don't keep it ►~ spoke for a while but I hope I had some valuable

~ $ down you're going to have to go because technically 18 things to say. If anybody has any questions I'm

19 you're not allowed to perform here, 19 happyto put my $0.02 in.

20 What's the benefit in that? I'I] tell you 20 CHAIRPERSON SHOCKLEY: Go ahead.

21 what the benefit ofthat is. The benefit is that it 21 YADIG.AR KARSLI: I lmow him very well.
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~ frees up space on the street ends for the big acts ~ He's my friend. He's very nice guy. He's somebody

2 that would never work anywhere but the street ends, Z a j oy to be on the Boardwalk. He deserves to be on

3 for these big circle acts. I£the circle acts aze 3 the Boardwalk. But I don't agree with some of the

4 given more opportunity at the end ofthe streets to 4 things he said. Do you lrnow this lady?

5 go, if they have more places that are available to 5 MIKE MUELLEK: Yes. Wonderful lady.

6 them, theyll be less likely to want to stay put and ~ YADIGAR KAR.SLI: What does she do?

7 annoy somebody for the whole summer and for the ~ MIKE MUELLER: Pm pretty sure she does

g whole season. $ henna.

9 Then I would certairilyhope and 1 would 9 YADIGARKAR~LI; Where does she do it?

~~ certainly abide bythis,l would honor the requests ~a MIKE MUELLER: Huh? What?

~ ~ of local businesses and try to accommodate. If I ~ ~ YADIGAR KARSLI: Where does she do it?

12 have another place to go why would I just want to 12 MIKE M[JELLER: She does it at a store

13 sit there and create a problem for somebody who -- 13 location.

14 and I do want to say, I hope it didn't get lost in 14 YADIGAR KARSLI: Store location. And

~ 5 any of the other things, I thinl: businesses and t5 sometimes you sef up on l st Street; is that right?

t6 everything that Ocean City has done is a fantastic 16 MIKE MiTELLER Not so much these days but

~~ place. I feel incredibly honored and privileged to » T have before in the past.

~$ be able to come, perform and live for sometime ~$ YADIGARKARSLT: Okay. Say someone who

~ 9 during the year here. ~ 9 sets up henna tattoo on 1st Street and if they say

20 And I also want to say that I just think Zo henna tattoo is free, even if it's not true, they

21 that even given the current situation the police 21 pay for one or two and they get third one is free,
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t do you think she loses revenue or not? 1 take responsibility.

z ~ MIICE MUELLER: I have no doubt that she Z MIICE MUELLER: Yeah. I lrnow. I want to

3 loses revenue. 1 think that, I mean personally I 3 say that when I'm speaking and someone just said

4 see a lot of merit to the point that -- 4 that there are a lot of street performers not

5 YADIGAR KARSLL- I will ask her. How much 5 present, I wanted to as much as possible speak for

6 rent you pay. 6 all street performers. But Y want to say that I

~ A FEMALE: 40,000. ~ agree with you on the fact that there is a risk to

$ YADIGAR KARSLI; Do you pay takes? $ henna and I want to say that I think that one of the

9 A FEMALE: I pay taxes. 9 biggest problems as what you're saying is

~o YADIGAR KAItSLL• License? ~o accountability is a problem. I think the fact that

~ i A FEMALE: License. > > you can go to a henna artist on the Boardwalk and if

~Z YADIGAR. KARSLT: Payroll? 12 you've got a piece of henna done on you, you may

13 A FEMALE: Payroll. 13 have a problem with it and they maybe gone and

14 YA.DIGAR KARSLI: How do you like she's 14 you'll never see them again and it is a problem for

15 going to compete if we have those people on the 15 accountability. How are you going to go find that

16 Boardwalk and they say it's free? 16 person? I believe that's a public health and safety i

A FEMALE: And it's &ee. And costs me. » issue and I think that powers that know about that, ~

~ g MIICE MUELLER: The street performers on ~ $ you lmow, I think, I don't see that the same as free

19 the Boardwalk are required by federal and state laws 19 artisfic expression. When you're, you know, when

Zo to pay taxes. I do. Zo you're doing something that involves health risks, I

21 YADIGAR TSARSLI: One more thing, sir. 21 think that's a little different.
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1 MICE MUELLER: A lot of us do. ~ YADIGAR KARSLI: Another thing, in my hand

2 YADIGAR KARSLI: One more thing. Z I have a Venice Beach ordinance in my hand --

3 MIKE MUELLER: You pay property tax and 3 MIKE MUELLER: Um-hmm. Xeah.

4 you do pay a terrific amount ofrent. 4 YADIGAR KARSLI: --which says you cannot

5 YADIGAR KARSLI: Okay. I want to ask you 5 do henna tattoo, hair wrap, you cannot touch any

6 one more, please. 6 charted item, It's ordinance. If somebody does it

~ MIKE MUELLER: Yeah. Yeah. Sure. Sure. ~ they're going to move them right away.

8 XADIGAR KARSLI: Do you pay insurance for g CHAIRPERSON SHOCKLEY: All right. We

9 henna tattoo? 9 have the Venice Beach ordinance, and thank you, Mr.

~ o A FEMALE: I pay insw'ance. t~ Mueller. I mean, he can only speak to what he does.

i i YADIGAR KARSLI: How much you pay? >> I-Ie can't really speak to henna.

~ 2 A FEMALE: $1200. ~Z YADIGAR KARSLI: Yes.

13 YADIGAR KARSLI; For professional i3 MIKE MUELLER: But I do see the problems

14 insurance for somebody get -- 1200, that's for job 14 with the henna tattoos and potenrial dangers of body

~ 5 liability if sometime fall down somebody there. is art and those things are, they're touchy and other

16 Professional insurance for giving henna extremely 16 places —1 don't really want to speak to those

difficult and she paid $3,000. And your program 17 things. But I do --

~ 8 doesn't have any liability. "They just go over i$ CHAIRPERSON SHOCKLEY: Any other

19 there. You don't know their name. Somebody get a 19 questions?

20 reaction, you cannot find them. And it happens two 2~ AUDIENCE MEMBER; Do you charge for your

2 ~ times. 7~hey couldn't find the people, They didn't 21 artwork?
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~ MII~E MUELLER: It is my understanding that ~ would closely observe and I would watch and I would

2 we are now permitted to charge because of a court 2 see, you lrnow, if there were any laws or anything, i

3 ruling. I do not have prices posted to this day. I 3 you lrnow, violations being broken I would bring that ~

4 have been told actually even by ]aw enforcement that 4 to the authorities. I would tallc with other street

5 1 would be allowed to post prices. I personally 5 perfozmers and find out what they saw.

6 give anywhere between a half a dozen and more than a 6 I think overall we try to make sure that

~ dozen drawings absolutely for free out to people in ~ there's a fair and equitable system in place for

8 the community. People think that I do very well. I $ each other, you lmow, and we try to resolve

9 do all right. But one ofthe things I lrnow is that 9 conflicts between us as they arise as much as

~o I need to look busy at all times. I do consider ~o possible. And if a business owner were to approach

> > myself first and foremost a performer and so I take > > me and ask for same assistance or some advice or

12 pains to be perforrning. 12 some help say like hey, listen, there's this one act

~ 3 Generally anybody who wants a caricature ~ 3 that's really driving us nuts or that's really

14 from me will get one regardless of what kind of 14 hwting business, I would go to them and I would say

~ 5 money they have to shell out for it. I believe that ~ 5 hey, look, do you have to be there, like iYs really

~ 6 that is the heart and soul of what it means to be ~ 6 killing these guys, like maybe 1 can be there and

~ ~ out there performing and not be in a retail ~ ~ you don't have to be there and maybe we can work

~ $ location. So, ~$ something out.

~ 9 AUDIENCE MEMBER: Preferably you would 19 Anytime you're dealing with intezpersonal

20 rather have somebody paying you for your artwork as 20 relationships sometimes it's always dillcult to

21 opposed to -- 21 find middle ground but we try as far as I've seen.
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I CHAIIZPERSON SHOCKLEY: You guys aren't ~ MEMBER KNIGHT: Do you think your

2 asking questions_ T mean, it's up to us to ask the Z self-regulation could maybe contribute to some sort

3 questions. 'Thank you, Any questions from up here? 3 of rotation among yourselves so that the same poor

4 AMBER KrTIGHT: I have one. You said ~ musician isn't playing in front ofthe same business

5 henna tattoos aside, henna stands aside, you say you 5 for days on end?

6 take part in a lot ofself-regulation out there. 6 IvIII~ MUELLER: I would love that. I think

~ What kind ofself-regulation do you do? ~ that would be terrific. I think that would help --

8 ~E MUELLER; What kind of 8 yeah, X think that I could. But again, Pm going

9 self-regulation do we do? It can be a challenge to 4 back to what I was saying, I think that there need

~o find a spot and I think that generally we try to ~o to bean ample number of opportunities. And I ]mow

~ ~ accommodate other artists and other street 1 ~ that the one court ruling has made it very difficult

~z performers and try to make sure that everybody gets ~2 for police to say hey, turn your volume down. 1

13 a spot and gets a place to set up, you lrnow. 13 guess because ofthe Bi1I Hassay ruling or whatever.

14 I think that we exert pressure on other 14 $ut let's say there were musicians and

15 memUers ofthe artistic community. If we feel that 15 let's say they could perform anywhere and not just

~ 6 we, you lmow, feel like that there's a performance 16 at the street end, I think a lot of them would take

17 that isn't good oz isn't healthy, we'li go up to » the opportunity to go and not just perform at a

18 them. IfI see somethingthat's profane or not 18 streeE end because there's less comperition for

i9 right -- I mean, the pole dancer never showed up to 19 those spots. And then they would be subject to the

20 tzy to perform next to me, but we would certainly 20 business owner coming out and saying hey, turn it

Z~ have words and if the words didn't work out then T 21 down or you can't be here, you lmow, and then if
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1 they didn't want to comply and they got ousted from ~ families who have been coming here for years and

2 that spot, then they would have to go down to a 2 people who came here as children now are not going

3 street end where there would maybe already be 3 to allow their children to be on the Boardwalk alone

4 artists in place and, you know, we would then have 4 because they feel it is dangerous and they feel the

5 to work out the situation. 5 street performers are invasive. And I just think

6 MEMBER I~NIGHT; Thank you. 6 that we4~e losing --Ocean City has always been a

~ CHAII2PERSON SHOCKLEY: Thank you. ~ family town and we`re starting to lose that image

$ Anybody else? All right, thanks. Do you want to 8 because people are now afraid of what's going on on

9 speak? 9 the Boardwalk.

~~ MAGGIE MJLLER: Yeah, I wanted to make a to CI-IAIRPEItSON SHOCKLEY: Thank you.

i ~ comment. ~ ~ Questions? Okay. Does anybody else wish to --you

12 Cl-TAIItPERSoN SHOCKLEY: Can you come up 12 spoke last time.

13 and speak and give us your name? 13 WR,LIAM CAMPION: I lmow. 'This is on a

14 Thanks, Mike. 14 couple issues today.

15 MAGG~ MILLER: Hello. My name is Maggie 15 CHAIRPERSON SHOCKLEY: Keep it brief,

16 Miller. ]own Somerset Jewelers. Been on the 16 please.

Boardwalk 39 years. I think part of what's being » WIL,LTAM CAMPION: I certainly will. My

~$ dissolved here, or it seems like tome, is the ~ 8 name is William Campion, known as the Mad Hatter. T

19 concern of customers. We have a huge customer base f9 do the bal loons. I`ve been on the Boardwalk for I

Z~ because webe been on the Boardwalk for 39 years, 20 don't lrnow how many years. I can trace back 10 or

21 We have people pretty much on a daily basis coming 21 12 years with permits. Pve been in Ocean City
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~ to us concerned about what's going on on the 1 since'73, I've been performing since I was the age

2 Boardwalk with all the street performers. 2 around ] 2, 13 years old. T've traveled halfway

3 One instance I have some girls who were 3 around the world performing. I've performed at

4 young at the time, a woman who worked for me and her 4 Maryland State Fair. I've performed at the Eastern

S granddaughters used to come for maybe a month in the s State Exposition which covers all of New England.

6 summer. Well, the girls came this summer, their 6 That's a big one. Montgomery County Fair for many

~ grandmother passed away and they were here fora ~ years. I lived in that area. And in and out of

g memorial. Zhey were appalled because now they're in $ most all ofthe embassies in Washington, D.C.

9 their 30s and have their own children and they were 9 I am a performer, But I am not performing

~o completely appalled at what was going on on the 10 on the Boardwalk in that respect. I do only the

> > Boardwalk, t t balloons. I do nothing to draw them in. I don't

12 'They live near Disney. They said you got 12 call them in or anything else. I just sit there.

13 these grungy Disney characters up there. And they ~ 3 When they come in, they pick what they want.

14 were expressing to me how as children, young girls, 14 Pve done away with my tip box because

~S maybe 10,12 years old they were allowed the free is I've seen changes on the Boardwalk. I used to come

~b run oPthe Boardwalk with no problems. Never 16 out for 3 or 4 hours a day and go home. Now I have

thought something weird might happen or it wasn't l~ to stay out 8, 10, 12 hours and male half the money

~ 8 scary for the grandparents to tet them be there. ~ $ I made then.

19 They said in no uncertain terms would we allow our 19 The economy has a lot to do with the

Zo children to be alone on this Boardwalk. Zo income, and T'm sure that is part of the loss for

21 So I just wanted to make the point that 21 the stores. I'm not saying that the performers
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i aren't drawing some money away but the liftle money ~ to move their equipment out. 'They canR just leave

Z we do make really isn't that much of a draw from the 2 it lay there until their ne~ct performance, AJI

3 stores. However, I did away with my tip box because 3 right?

4 I was noticing I was getting more and more coins and 4 There was one other thing. Now, Pm

5 less and less coins on tips. I now use that as a 5 81 years old, things don't come out of my head like

6 storage box for my supplies. Now the tips are put 6 they used to. But I think if you would rely on your

~ in my hand and that solved my problem. Now it's ~ street performers I thinkyou could do a lot more

$ more paper than anything else. But if sonnebody only 8 with regulating, as the gentleman said. We observe

9 puts a few coins in I don't say anything. I say 9 what's going on and what the public does. I`ve had

~o thank you. ~o people come up and say we were looking for you at

> > When you'ze out there working on tips you ~ I Riple~ls. You weren't there. We don't come down on

~2 take what you geX You don't argue with the people 12 this end ofthe Boardwalk. But we wanted to see

t3 because that's embarrassing. It's unprofessional. 13 you. My children have been getting balloons from

~ 4 I've said it before and I'll say it again, this 14 you all of these years. I got them when I was

~S whole problem started with this big inset of ~S young. So consequently they found me down by the

16 performers on the Boardwalk when we dropped the 16 restroom,

►~ permit, I think the permits should be here to stay. ~~ So there is some effect with pulling

18 I think there invaluable. And I suggest a hundred ►$ people down into that area that normally don't come

19 dollar fee for the season. That's not unreasonable. 19 down into that area. That Boardwalk has changed and

20 It benefits the town. It helps cover some of the Zo the crowd has changed. You've got really two

21 costs o~ to use the expression, policing the work. z1 different crowds in Ocean City. You got your lower
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~ And the performer is not going to throw away his t Boardwalk and then yoube got Use upper Boardwalk, a

z inveshnent by doing something stupid. 2 different class of people,

3 Ne~ct, you need to allocate two or ttvee 3 We have been always a family resort

4 spots on that Boardwalk where you can have, as the 4 When Mayor Kelly was mayor he did a ]ot to clean up

5 other gentleman said, circle performance. These are 5 a lot of the smut that was on the Boardwalk. I

6 the unicyclists, other performers that do shows. 6 mean, he would go into the store and take the stuff

~ And I have seen them regulate themselves in front of ~ right down. And no, weYe not, this is not going to

$ me. I sat in front ofRipleys for years or g be happening in Ocean City. And it was a family

9 alongside of Riple}~s but I moved down to the 9 resort. Since he's left I've seen changes come

l0 ~]~pole there betv✓een the arcades. When they take ~~ about. The Council has done a good job. They're

1 ~ the benches out in front ofthe arcade performers t~ trying to. But I'm seeing more and more smut on

12 head for that spot And it works well. They move 12 that Boardwalk. T've seen T-shirts that I do not

t3 back a ways after they get a little bit of a crowd, 13 like. Pm a pretty liberal —

14 then theyll move back a little farther and it 14 CHAIItPERSON SHOCKI.,EY: Mr. Campion, we're

15 doesn't block the Boardwalk. I've seen them work it 15 talking about street performers, not —

16 out between them, says okay, I've done a show, you ~b W1T..LIAM CAMPION: I'm saying this all

can do one. I've seen three or four of them come in » comes in hand-in-hand.

ig there and rotate; 18 CHAIl2PERSON SHOCKLEY: Tt does butkeep

19 Now, one thing you can do is make a half 19 your comments to the street performers.

20 hour minimum on the performances ofthose t}pe of 20 WILLIAM CAMPION; Whh the street

21 shows and that will cause a rotation. And they have Zt performers, you know, if —now you're forming a
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1 committee here, maybe it would do well to speak to ~ came with me. I asked to be gandfathered for I

2 your street performers that have been out here for Z have problems with my skin on my arms and stuff in

3 years when we had no problems and see what they 3 the sun. So that overhang protected me, And the

4 think about some of those acts. Because some of 4 Council, two of the Council members spoke in my

5 those acts have no business being on the Boardwalk. 5 behalf. They said webe seen him. He does a nice

6 If anybod~s going to perform on that Boardwalk they 6 job. He's a good representative for Ocean City. I

~ should not cover their identity. I mean, just not ~ tried to do that but the last couple years I feel

$ cover their heads up with these costumes aid stuff $ like I'm a criminal out there, and that doesn't hold

9 Keep your face open so we can identify who you are. 9 with a lot of us, We did do a lot of work between

~o You need the permit for that so you lrnow who they ~~ us helping each other and we worked together. I've

> > are. If the}~re going to wear a costume they need ~~ asked Jimmy many times come on over with me. Jimmy,

12 to own that costtune, not work for somebody else. 1z you know, and he would do some of his things there,

13 They need to own it themselves. 'That way if 13 I even throw a dollar in his tip box for him. I

~d something happens, ids their responsibility and 14 usuatly throw it on the ground and his dinosaur

~ 5 nobody else's. We've had a very unfortunate 15 would pick it up and put it in the tip drawer.

16 situation. You all know about it. All right. 16 You got a lot of them coming into toum I

We've all worked together before but with » don`t feel belong on that Boardwalk. So there's got

~ $ the loss of the permit the Boardwalk just went sour. ig to be some way to control that part and t think the

~ 9 You've got a mess to clean up and it's not an easy 19 cost factor will have a lot to do with it. 1 think

20 job. But if you'll talk to more of some ofthese 20 an audition to newcomers coming in needs to be done.

2 ~ street performers I think you can learn a lot more. 21 And as far as the pole dancer, come on, gentlemen,
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~ Unfortunately, the}~re off in other areas. Some of ~ that's a nightclub act, 'That's not a family thing

2 them iravei to different areas in the country in off z on the Boardwalk. ffshe wants to go into one of

3 season to Ocean City. They come back in the summer. 3 the night spots in Ocean City or something, that's

4 So we`re kind of unbalanced right now. And it's 4 fine. Not on the Boardwalk. 'Il~at's not what it's

5 kind of hard to sit here and listen to the stores 5 about. ,And performers that have been on that

6 and everything else. I sympathize with them but I 6 Boardwalk if somebody said something to us, move, we

~ don't think it's at] that bad because of street ~ moved. We don't cause problems with other people.

$ performers. However, this last couple of years have 8 Pve seen a violinist get mad because people would

9 not been normal years for street performers in Ocean 9 stand in front of him and be obnoxious about it. I

~ o City and I think we'll all agree on that. ~o don't even want to be associated with that kind of

~ ~ So ]think some good ideas came up. >> person.

12 Rotation will not work. That will cause more 1z So yoube got a job and a heck of a one to

13 problems because people look forme in a certain 13 do and I just wish you all the luck on it. And like

14 area, I do not block anything. Pm in a chair, t4 Isaid before, please remember us who have been on

~ 5 mobility chair, because I can`t stand long because 15 there for years who have tried to work along and

16 of my military service. l can get out of the way 16 become part of Ocean City and take care of Ocean

real fast. I try not to cause any problems. When I » City. We'd like to continue doing it. I don't

~ $ was removed from Ripley there when they changed the ~$ think I will much more. Ptn hoping this will be my

19 law of the street ends I came to the Council with a 19 last season if ]even go out. 'Thank you.

Zo letter from Riple~s, with a letter from Sanibel Zo CHAIRPERSON SHOCKLEY: Thank you.

21 Jewelers, from the owner, and the owner of King's z1 Anybody else wish to say anything? Mark?
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~ LIEUTENANT PACINI: T had a couple things, ~ performers are on the west side you get the

2 CHAIRPERSON SHOCKLEY: Mark, that's a 2 complaints from the businesses well, these people

3 good place to finish. Mark started it. Mark can 3 are wallcing down our Boardwalk, our tourists, and

4 finish it. 4 there not looking our way because the}~re looking

5 LIEUTENANT PACII~lI: I've been taking some 5 at the performers. 'That's something that you need

6 notes with respect to last week's testimony and 6 to consider when you make your decision.

~ today. T just need to clarify we're exceptionally ~ Performer insurance -- and a lot of the

$ safe. It's been referenced here today about 8 questions we get with respect to hey, Lieutenant

9 molesters and problems with children. We did have 9 Pacini, why aren't you doing this, why aren't you

~ ~ an incident, one incident probably 6 or 7 years ago io doing that. I have nothing to do with performer

~ 1 now, and I don't want the citizens to come off with ~ t insurance. But 1 get those quesrions, just to make

1z the information that's displayed here today that we ~ 2 you aware and make the public aware.

~ 3 are, you la►ow, we have significant problems with 13 1 have not been, and it's been said here

~ 4 that type of problem. So just to make it clear. 14 today, l have not been made aware of any aggressive

l S We brought up a point about rotation and I 15 panhandling with our performers. I lrnow that it's

16 guess I have a question about, and this is for you 16 happened in other jurisdictions and I actually got

17 guys to mull over, who is going to administer that? » queried by our attorneys to look at our ordinances

~ $ And Mr. Mueller probably hit it right on. That ~ 8 and at what you think we might need. And based on

19 could be a lot of work. ~ 9 their reading narionwide there is issues with

20 With respect to the size and the space of 20 aggressive panhandling and we may have to better our

21 the footprint there's two different things you need 21 ordinance with respect to that.
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to consider there. One is, you lmow, some people 1 Mr. Starck talked about putting platforn~s

2 come and bring their tables to display their wares 2 on the west side of the Boardwalk near the wooden

3 and then there's other people that dance and there's 3 planks out to the beach. I would tell you we had a

4 other people that do a moving performance. So 4 pretty big circle performer that would probably

5 limiting it to 5 by S or 8 by 5 is something that S impede the tramway, just another situation you need

6 you need to take a close look at with respect to 6 to consider when you make your decisions.

~ performers. ~ Someone else here talked about how

$ It was mentioned in the last meeting about $ performers must remain mobile. I think that was Mr.

9 the east side versus the west side. Zhis really 9 Starck. And that goes back to the old rules and

~o goes back to the One World incidentthat we had ~a xegulations that we used to have that City Hall used

1 ~ several years ago. We ended up moving the ~ ~ to issue. Here's your car and here's the rules that

12 performers to the east side and the merchants -- 12 you abide by. One ofthem was you need to remain

13 what Pm trying to say is it went bath ways, ffyou 13 mobile. Tt had no ordinance behind it. It had no,

14 put them on the east side some of the merchants were ~ 4 It gave law enforcement no ability to enforce that

~ 5 happy because the persons were walking down the ~ S rule or regulation that City Haq used to give out,

16 Boardwalk and looked to the business as compared to 16 just to make you aware of that.

that they weren't looking away. Ion not being very » Iwant to mention the suitcase incident

~ g clear. ~ 8 with respect to abandoned property just so everybody

i9 Ifthe performers are on the east side the 19 Irnows what happened with that. And it did happen on

20 people that are walking down the Boardwalk are going Zo May 28th -- Pm sorry, it wasn't a suitcase. It was

21 to look at the business as they're walking. Ifthe 21 actually a backpack that was left on a city bench.
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~ And T looked at it. I looked at it for about ~ comment section is closed. The task Force now is

z 30'minutes. I waited for someone to come back. Z going to have a conversation about the issues that

3 Let's be aware now, this is a year after the Boston 3 have been raised and give me guidance in writing my

4 marathon incident. Me as a boss, I'm not going to 4 report to the Mayor and City Council.

5 let one o£my subordinates grab it. And myself 5 So thank you all, thanks everybody who

6 wasn't going to grab it. So eventually after 6 came out and spoke, And like somebody said, we have

7 observing it and realizing that no one was going to ~ our work cut out for us. So we'll see what we can

S pick that bag up for 30 minutes I called the bomb $ come up with. 'Thank you.

9 squad. 'That's why we got them. It's 2015. And 9 (Discussion off the record.)

~ ~ it's not long after the Boston marathon incident. ~~ CHAIl2PERSON SHOCKLEY: Now that the

> > So we cleared the Boardwallc and we removed it. You ~ ~ public comment is over it's our turn to have a

~ Z need to be aware of that. We're policing a 1z discussion about what we've heard and to give me

~ 3 different age today. 13 some advice to move forward. So, L.ee, do you want

~4 L.et me just clear up the henna issue of 14 to get started? And just a reminder, it's being

15 what happened this summer, what I believe happened. 15 recorded and being transcribed.

16 At first the businesses had their henna personnel 16 MEMBER GBR4CHIS: You would just like some

17 and they hired their henna people to work in the » kind of comments of what we've heard?

~ g stores, and a proliferarion of henna stands occurred 18 CHAII2PERSON SHOCKLEY; Comments, what you

~ 9 on the Boardwalk and the people that worked in the 19 heard that you thought was important and what

Zo busnnesses reali~d, one, they were getting beat out 20 solutions you think that bear looking at.

2 ~ and they did one of fwo things. They left the ~' MEMBER GERACHIS: Okay. I did make a
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~ businesses and opened their own business on the i little list while we ~vere going through it. It

2 Boardwalk, you know, or performed on the Boardwalk, 2 seems generators have to be, you know, approached in

3 or, second, they ended up on the Boardwalk being 3 some manner or form whether we eliminate them

4 paid by the businesses to perform. ~ altogether, restrict them to electrical, solar,

s And then lastly we had the students who 5 something of that nature. ̀ That seems to be a

6 got involved and started opening up their own 6 problem. I agee with it. I think gasoline on the

~ business. So it was kind of a free competition with ~ Boardwalk in the middle of summer just doesn't seem

8 respect to free trade, and the businesses kind of $ like a logical approach.

g lost in that battle. And thaYs, I think that's all 9 I do agree with the 3 feet from the

~o I can add for you guys today just to consider. io hydrant, keeping the front clear. Maybe 3 feet from

~ ~ CHAIRPERSON SHOCJCLEY: Thanks, Any ~ 1 the sides. But the front has to be approachable at

~2 questions for Lieutenant Pacini? Okay. Great. I ~ 2 all times and vacant. I think that would make

13 have something I need to clear up. I misspoke 13 sense.

14 earlier, We only have one more meeting, and that's 14 'The lottery and die rotation, ]agree with

~ s March 25th where we'l l vote on the Chairman's report I S it as maybe not the lottery but the rotation in some

~6 and vote on amendments. The task force members will 16 forth because I am subject to performers, you ]rnow,

~ ~ receive my report by March 18th so they can review » day in and day out. If it's the same guy there for

~ $ it. And then if anybody wishes to dissent from the ~ g a week it does gets frustrating. So I think that

14 task force report or anybody has any dissent to what 19 should be addressed in some form.

Zo we've said, it needs to be received by us by Zo Cordoning off, I don't think they should

z~ April l st. So thaFs where we stand. The public Zi be allowed to cordon off space. It's public space.
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~ Tfsomebody wants to walk through it, unfortunately ~ a few others that actually hand replicate theirs as

2 I think they have the right to walk through a space 2 their expression, that is one of the things we have

3 on the Boardwalk also. It shouldn't be cordoned 3 to allow in ifwe're going to ban or even regulate

4 off Dorchester should be offlimits completely. I 4 the costumes fiirther.

5 agree with thaf. 5 'Then of course we just need a thorough

6 I also thought maybe any street that is 6 definition of what actually a performance is or what

~ flush with the Boazdwalk there should be no ~ visual art is acceptable to be sold. I'm an

8 performers on the west side. They shouldn't block 8 advocate. T believe that any visual artist should

9 that. Maybe the east side is one thing but i£it's 9 be up there painting. I mean, you're supposed to be

~o the head of a street flush with a Boardwalk, the I~ performing, entertaining people, not just sitting up

1 ~ truck can access it, city vehicle, police, whatever 11 there selling. At that point when you're just

~2 there shouldn't be a performer there that has to 12 sitting there selling without the ability to

13 move for a truck to get down there. So maybe keep 13 actually paint, you are a business. You're just

14 them on the east side. ~4 reselling.

~ 5 Time limit of some sort. Musical, ~ 5 Coming down to actually creating or

~ 6 anything that makes noise after a certain amount of 16 completing the art on the Boardwalk, flaat comes to

time in the evening should be cut back. You know, 17 an issue of oils and acrylics because they can take

~ $ there should be a time limit or, you know, so you ~$ days to dry. People start at home, bring it out and

19 don't have somebody out 2 o'clock in the morning 19 painting it live. As long as you're painting it

20 even if the}~re playing a guitar and ids not that Z~ live, you have to be able to demonstrate it's your

2~ loud, T think you're going to affect hotel tenants, 21 art and not something you just printed offthe
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1 people that rent, and residents for that matter. ~ computer and brought.

2 Costume perfornners -- do you want me to 2 The J-] issue we heard about from. that

3 just keep going? 3 lady. I got her business card. I'm going to keep

4 CHAIItPERSON SHOCKLEY: Just keep going. 4 in contact with her. But I don't Imow of any legal

5 MEMBER GERACHIS: And the costume 5 way we can actually write it down because it's

6 performers, I agree, their face is covered and 6 already a violation of law as it is. Tt would just

~ they're in a full costume, they should have an ID ~ be redundant laws that we'd write.

$ badge. Nowadays you can't go into a bank with a 8 The body paint issue. Anything that goes

9 baseball cap and sunglasses. 1 think there should 9 directly on the skin is regulated bythe health

~o be some m if the}~re wvered completely if there's ~~ deparhnent inside or outside the store. Outside the

i ~ no way to identif}+ them. ~ t store it's going to be one of those issues that is

12 I'm not sure on the permit thing. That's 12 almost unenforceable because iPs done by the health

13 more legal. That's about it. Twe got a few other 13 deparhnent. I think body paint applied to the skin

14 ones but T think these guys will probably hit it. 14 shouldn't be allowed out there because of the

~S CI~AIRPERSON SHOCKLEY: Mark? 15 dangers, That's pure dangerous.

16 MEM$ER CHASE; Pretty much ]'m in 16 The hennas, they work hair dye, they test

agreement. Costumes, we got to find a way to » it on your skin to make sure no adverse effects.

18 regulate them but allow people who actually hand 18 One thing that we didn't touch on is

~~ craft them. T~isney and things up there don't belong 19 visual artists. We're required in order to sell our

20 at all. But people like Mike who actually creates 20 art in public to have a sales tax use license. I

21 his o~~vn skeleton costume, I call it the pirate, and 21 have one. I know a fe~v other people who actually
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1 have them. But by the Comptroller of Maryland ~ Division, as Mike has brought up, I think we

z they4~e required to have a sales and use license. I 2 definitely need to reconsider that. In my court

3 don't ]mow how the police department down here could 3 case they cited 4 times that the fire truck actually

4 actually enforce it. I think that's out of their 4 had to enter the Boa~'dwalk in four years. So

5 jurisdiction. 5 estimated they actually have to enter that Boardwalk ~

6 MEMBER KNIGHT': Is that something you 6 once every 2 years. Is that a viable reason to ban

~ display? ~ constitutional rights on the street because of once

$ MEMBER CHASE: You can display it as long g every 2 years?

9 as you have it on your person. A lot of visual 9 One thing that we saw is when we got rid

~o artists some ofthemj~st have portfolios or things l~ ofNorth Division Street that forced all those

>> like that. But as long as you have it there. But 1 1 ~ circle shows onto the other streets and that's when

~z don`t lrnow enforcement aspect who would actually be 12 a lot of the issues began with circle shows is

13 liable to enforce it, whether it's the Comptroller z3 because we took away the area that they were using

t4 or whether Lieutenant Pacini actually has out of ~d and they were forced there.

15 that jurisdiction. is So iYs kind of we have to revisit it

16 CHAIRPERSON SHOCKLEY: It's the 16 because I have a GDL license. T Irnow how a fire

Comptroller. They inspect us, So Y mean lm sure 17 truck is able to drive. I've driven those size ~~

ig that — 18 vehicles. I can drive anything over ] 0,000 pounds.

►9 IvI~MBER CHASE: But I do Imow we're 19 Right now when they rebuilt the bathroom that fire

Zo required to have, or visual artists that sell it in Za truck can no longer go into the tramway going

21 public are required to have it. Caroline Street, iP 21 southbound. It has to be on that Boardwalk. It
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~ we're thinking about moving the circle shows off of ~ cannot make that little S turn that they divided it

2 the west side to the east side we have to consider 2 now. The laws there they created back in 2011 are

3 Caroline Street where the bathroom is as aplace 3 no longer viable.

4 circle shows cannot be. The congestion behveen 4 if we are banning Dorchester, we have to

5 circle shows, the bathroom and the tram someone is 5 Consider there's a place tight -- we have to

6 liable to get hurt. 6 consider a place for those performers to go because

~ Dorchester. Ban it. ]mean, there's no ? as you start removing places, if you don't give them

$ simple way. 'T'hey go across 30, 40, 50 times a day. $ other places to go, it's just going to cause nnore i

9 It's just best to have that as a no go Zone. 9 chaos. One of the places that is a no no zone, as

~o CHAII2PERSON SAOCT{LEY: How many guys do 14 we call them, is just north o£Rip1e}~s Believe It

» circle shows? i ~ Or Not. There's a large square where the tram goes

12 IvI~MBER CHASE: On average? Probably a ~2 up and around the pier but performers because ids

13 good five or six. But occasionally you can have a 13 not technically a street end are not allowed there

14 musician who is good enough to actuagy draw a small 14 even though it's just as viable as any other sheet.

~s circle. But typically they last a song, 2 songs. 15 So we might want to consider if we're

16 Magicians, 30 minutes, 4o minutes or things like 16 going to close down Dorchester to open up that area

~~ that. But there's really pot that many circle -- » so that those performers have a place to go, because

~g CHAIItPE12SON SI~OCKL.~Y: Are you considered t8 otherwise you're now just compounding the issue of

19 a circle show? 19 congestion by shutting down without opening up.

20 MEMBER CHASE: Xeah. I7t draw anywhere 20 The lottery, it's just not going to work.

21 from 20 to a hundred people at a show. North 21 It's going to cause more chaos. You're going to end
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~ up with performers together that don't work well. ~ iYs inherently expressive without a utilityType of

2 As'a community we get to Imow what performers work 2 use to it which everything else leads to a case by

3 well together. Tt's a personality conflict type 3 case situation. At that point if Pacini has an

4 thing. Just like stores. They get to Imow what 4 issue with it or Pacini is not sure that's when That

5 store owners they should talk to, what store owners 5 performer or artist or whafiot has to actually I

6 they shouldn't. It just comes down to working 6 would say come in front ofthe Council and get

~ together. 7 approval. That way it takes some ofthe burden off

$ The rotation, it sounds great on paper but 8 of him. He's able to say this is when the Council

9 in practice it's not going to work. It's going to 9 meeting is. You have to get approval and you can go

~o be Lieutenant Pacini with so much more burden. He 14 back out.

~ 1 is now going to have to remember where every ~ ~ By furthering our definition we're going

~z performer was on every street for the entire 12 to be able to give him a much more accurate way of

13 27 blocks ofthe Boardwalk. "Il~at's a lot for 13 doing that rather than 10 o'clock on a Sunday night

14 one man to try to remember on a daily basis. So it 14 texting Guy Ayres a picture, "is this right."

~ s might look good on paper but practicality reasons 15 that is something that's just logical. lt's a lot

16 it's going to be more of a burden for him than I ~ 6 of court cases, especially mine, that says that,

~ ~ think we should, you know, force on to him. ~ 7 that it's a case by case. And that person has the

~ g Crowds on to the Boardwalk. I say no more i $ responsibility to come here rather than having a

~9 than 50 percent ofthe Boardwalk should be blocked 19 full burden on Lieutenant Pacini to regulate first

Zo by a performer or by their crowd. The performer is 20 amendment activity wmpletely. That's a lot of

Zt responsible for their crowd and the crowd that they 21 power and a lot of responsibility given to
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~ generate. If the~xe blocking 60, 70, 80, a hundred ~ one person. He has a family, a wife -- I don't know

2 percent of the B~ardwallc the police should have the 2 his history, but he has a home life. He shouldn't

3 right to either disperse the crowd or have that 3 have to worry about when he's off hours what's

4 performer momentarily shut down to disperse the 4 happezung out here. That comes dov~n to just us

5 crowd. It comes down to performer responsibility. 5 making his life easier.

6 It's as simple as that. 6 Definitely 3-foot fire hydrant rule. T

~ Pacini brought up a thing about weapons 7 talked to the Pire Marshal last year. That was

8 that he had confiscated. They ought to be banned. 8 definitely a -- that's logical. On the streets cars

9 So why a performer was out there with daggers and 9 are requved I S feet but on the Boardwalk 3 feet is

~o knives tossing them around, I have no idea. ~~ adequate because ofthe size ofthe street ends.

~ ~ Also in Lieutenant Pacizv's book or little > > But it shouldn't just be in the front and the back.

~ 2 booklet there he wanted us to further define what is 12 IPs a 3-foot diameter all the way around. So from

i 3 expressive. One of the key things is books that he ~ 3 the fire hydrant itseIfit's actually a 3-foot

~ 4 specifically wrote down. There are court cases 14 radius ifyou just draw a circle completely around.

~ 5 that, I mean, it upholds the sale of poetry, things ~ 5 So it would be a 6-foot diameter total around that

t6 like that, written bythe author and it depends on I 16 center point of the fire hydrant. That allows

~ ~ guess that you have take case by case scenario, A ~ ~ plenty of movement ofthe hoses that the fire

~ 8 lot of the issues, the black and the white, aren't ~ 8 deparhnent use. They bend within 2 or 3 feet

~ 9 case by case type of issues that Lieutenant Pacini i 9 t}Pically coming offthe ends, so that would allow

20 often encounters. And even in my own case, my own Z~ that. type of access.

21 lawsuit against the city, it distinctly says that 21 Another thing that the Board book, or
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~ Pacini's thing touched on was religious, political 1 for generators. But definitely a service log. That

2 and philosophical practices. According to a lot of z way ifthe Fire Marshal does have issues because

3 court case law, they actually have a lot more 3 he's going to be the one that has to inspect it if

4 protection than artistic. In the levels of 4 it comes to that point, service log, the

5 constitutionality the courts actually look at, as 5 manufacturer specs, the type of generator, the

6 much as they say they don't, they look at content of 6 decibel Jevel, all that should be accessible to him

7 the anessage. And the content -- depends on how it ~ if he ever has to come out and actually inspect

$ falls. Depends on whether it's strict scrutiny, $ that. It comes down to the performer being required

9 intermediate, things like that. 9 to have it.

to Religious, pure religious, political, ~o And then another issue is unattended

~ ~ philosophical, things that are not, you know, >> equipment. There's a lot ofperformers that like to

1z actually just out there to take donations or 12 show up, especially last year at that henna fiasco,

t3 whafiot, they should,be able to roam that Boardwalk. 13 that showed up at 9:00 o'clock in the morning,

14 That is one of our given rights, basic basic given 14 dropped their stuffand came back 4 hours later. It

is rights. Ifyou're a preacher and you just want to 15 doesn't matter ifyou're a magician, an artist, or

16 walk the Boardwalk preaching, that is what the 16 even ifyou're just a balloon twister, ifit's left

►~ constitution protects. That is one ofthe most 17 there for more than 30 minutes the police last year

~ 8 basic things, But if you're accepting donations ~ $ I know had the authority to take it. It just should

19 then you have to be at a street end. 19 be written into law that if it's left there more

~ This would be up to the lawyers, but a 20 than 30 minutes it's allowed to be removed. It

2► clear definition or clear cycle on ho~v citations 2~ would be considered abandoned property at that

Page 123 Page 125.

~ have to be given out, whether there's a physical i point.

2 warning, a written warning, citation, dollar amount Z I think that's about it.

3 and so forth. 'That was one of Lieutenant Pacini's 3 CHAIRPERSON SHOCKLEY: All right. Thank

4 concerns was how he has to have that done. 4 you, Mark. Frank?

5 Generators have to be able to be moved by 5 MEMBER KMGHT: I'll just try to hit on

6 hand. I go bythe practice of safety so I fuel my 6 some things that haven't been covered, but the first

~ generator about 2 blocks offthe Boardwallt, ~ thing I want to address is that on page 4 and 5 of

$ actually. I have my apprentice actually put it on $ Lieutenant Pacini's Boardwalk Task Force pamphlet

9 the dolly and we tale it well away from people, 9 question 3 number H is a bunch of specific

~~ Thais why I was kind of wondering on the footage, t~ enforcement issues that he would like addressed by

> > But 80 decibels and about SO pounds on the ~ ~ this task force. I won't read them all but in

1z generator, that allows it to be held, that allows it ~Z writing up the thing 1 think he would like to have

13 to be ultra quiet. And the fueling of generators 13 answers to the questions on page 4 and 5 here.

14 definitely have to be off the Boardwalk to the west ~ 4 As far as what 1be been looking up,

is side. They cannot be fueled on the beach. Then is without hitting on repeating things, I think there

l6 that means you have to bring that fuel canister. 16 should be permits, some sort of permitting process

~~ Fuel canisters themselves are not allowed to stay on » for performers. They would be good for i year. You

~g the Boardwalk. ~$ could apply for them by May 1st of one year. They

t9 The generator itself at least S feet, 3 to 19 would expire on May 1 st of the next year.

Zo 5 feet away from contact with a person. Then iYs 20 I think when you perform there should be

21 going to come down to a lot of different regularions 21 an ending time. 1 don't think you should be allowed
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~ to perform until 2 o'clock. I think the noise ~ determine what the fire hazard is. I personally

2 should end at a reasonable hour to be determined. 2 don't like having gas generators out there.

3 'll~ey have to keep their area clean. Along 3 The touching of skin I think should be

4 with Mark, I don't think they should block more than 4 banned as in the henna tattoo, the hair braiding,

5 a certain percent of the Boardwallc. T think it 5 face painting.

6 would be a maximum of 30 to 50 percent. 6 Spray painting is allowed as long as

7 I think the police should have the ~ there's a wind screen and ground cover. That's

8 authority to disperse anybody that's blocking more 8 every place I read you're safe. Yon're good, as

9 than that. 'Ibey should have the right to ask the 9 long as you don't implicate the property next to you

~o performer to cease his performance for a few minutes 10 or something like that.

> > until people disperse if that doesn't work. ~ 1 I don't Irnow if we can determine a

12 We were asked to nail down the e~cisting IZ Footprint. I know Mark couldn't exist with 5 by 5.

~ 3 noise ordinance as it pertains to the performers. I ~ 3 That's what seems to be in a lot of cities a 5 by 5

~~ think that has to happen. 14 use, even fox spray painters. For other performers

~ 5 I think looking at other cities there 15 at seems to be a 4 by 4 area, it's a limit of

~ 6 should be a minimum distance between performers. It 16 something 6 feet high. They have one chair. And if

~ ~ was usually 10 feet, » the}~re a henna person or a sketch person they have

~ 8 As Mark said, they should collect and 18 one folding chair for their customer.

19 remit all applicable taxes. 19 Naturally, no alcohol with the performers.

20 And as Mark also said, we need a Zo They can only leave their space for a

21 definition of what art is and what a performance is. 21 certain number of minutes. They can't, you lrnow, to
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~ X definitely think after hearing some of ~ go to the resiroom or whatever but they can`t just

2 flee testanony that there should be some sort of Z like bail out for an hour or two and leave their

3 insurance these folks have, and it would have a hold 3 stuff unattended.

4 harrriless clause for the city to release the city 4 No stages or platforms up there on the

5 from any liability, a minimum of $300,000. And it 5 Boardwalk.

6 was suggested in various cities that group policies 6 A minor performer should have a

~ could be permitted where the performers could get ~ responsible adult with them. A minor performer

8 together and take out a group policy. $ shouldn't be allowed to perform by themselves

9 The lottery I don't think is going to 9 unattended.

~~ work. to And they should have no more equipment

> > The rotation system, unless they do it 11 with them than can be removed in 3 minutes. I think

12 themselves, unfortunately I don't believe is going 1z somebody said that at some point, That seems to be

13 to work. Like Mark said, you can't come out in the 13 something that a few city ordinances that they have

14 morning and reserve your location, put down your 14 to be able to clear out all their stuffwithin

is rope, put down your cones, put down your chair and 15 3 minutes and carry it themselves.

t6 ~b~e and then just leave. 16 And the one idea I did like from Mr.

~ 7 You can't leave unattended backpacks, » Campion was the pad between Playland and Sportland

~ $ suitcases, different things that performers would 18 think could be used. The pictures X saw that

19 carrytheir wares in. 19 Lieutenant Pacini presented showed a large open

20 Again, other cities legislate against fire 2~ space there with a street perform performing and the

21 hazards. It's up I guess to the Fire Marshal to z1 crowd is off the Boardwalk. And you could rotate
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~ three or four shows there every hour. If that could ~ everyone. So that being said, I heard a lot about

z be worked out I think that would be a good place. I z insurance and I just can't imagine that we allow, as

3 don't know if any other sveet ends would be 3 a community we allow anyone to conduct business in

4 applicable but that street end would be. 4 any way, shape or form without any kind of

5 That's about all I've got right now. 5 insurance.

6 CIiAIRPERSON SHOCKLEY: Okay. You talked 6 T'he amplification, I just think we ought

~ about the performer's responsibility for the crowd. ~ to get rid of any Idnd of amplification of anything

$ MEMBER CHASE: Yes. $ on that Boardwalk. All the businesses have to abide

9 CHAI~tPERSON SHOCKLEY: It's a lot easier 9 by certain standards for noise, so why can't these

~~ if the performer does it than if the police does it. 10 entertainers or the performers or the vendors have

~ ~ MEMBER CHASE: Exactly. It comes down to ► ~ fhe same kinds of issues.

12 personal responsibility, 12 X can't imagine in a perfect world

13 CHAIIiPERSON SHOCKLEY: Right. So there 13 where -- well, let's not go there.

14 has to be some mechanism for them to let the 14 The generators, I think we just ought to

15 perforrner know that they have a problem and they 15 get rid of them. I think the idea of having an

16 have to disperse their crowd because as soon as they 16 internal combustion generator is problematic,

wade in, there's somebody who is going to give him ~ ~ whether it's gas or diesel the fueling of it is a

18 some guff about it. So if the performers do it, ~ $ problem. I hear you taking your precautions, and

19 it's not as obtrusive to people watching tfie show. 19 that's great, but that generator just creates more

20 MEMBER CHASE: Yeah. Zo issues than I think it needs to have.

21 CHAIl2PERSON SHOCY.L.EY: Bob? 21 The taking of, again back to the fairness,
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~ MEMBER ROTE-~RMEL: I guess most of my 1 the taking of money as a commercial enterprise and

Z comments are based upon fairness. And from personal z charging a fee for a product when other businesses

3 experience as an event producer I come to the city 3 in this town can't do that. So where is the equal

4 and we get special event perrnits, we have to pretty 4 protection of the laws?

5 much outline who we are, what we've done, and then 5 I heard a lot about xotating. I heard

6 show insurance. 6 about a lottery. I just don't know how that would

~ So for me, then it becomes where do you ~ work. It just seems to put another layer on things

8 draw the line between, or when does freedom of g that you don't need to put on and how would the

9 speech become a commercial enterprise? And I have 9 police then Imow who was going to go where. But by

io problems just getting my arms around that. I'm not ~o the same token I think there needs to be some kind

~ ~ an attorney, nor did I sleep in a Holiday Inn last > > of a permit forpeople to be on the Boardwallc

1z night. 12 because we ought to know who is there. We ought to

13 But then you look at the zoning issues, ~ 3 Irnow who has a criminal record and who doesn't have

t4 you lanow, in order to be a commercial enterprise you 14 a criminal record, or whatever type of record it is.

15 have to ascribe to certain zoning standards which ~ 5 The costume characters, again from my

ib don't seem to apply to the performers or the buskers ~ 6 personal perspective if T wanted to have a costume

~ ~ or whatever you want to call them, whether they4~e a ~ ~ character at one of our events we would have to pay

~ g vendor or they're a singer or a pole dancer, it 1 S a licensing fee to someone to have it. And T'd just
19 doesn't matter. ~ 9 rather get rid of any kind of a costume character up

20 So I still have issues with that, how to 20 there. Tf it's a homemade deal I can see that, the

21 ma}:e that the equal protection of the law is for 21 guy that's the pirate, entertaining, but it only
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~ takes up a couple of square feet. The guy that ~ At a certain time they had to leave. I kind of like

2 paints himself gold only takes up a couple square 2 that idea. But again the evening hours are going to

3 feet but he draws a bigger crowd. I don't know if 3 be more profitable than the daylight hours but is it

4 you call him a circle -- 4 really freedom of speech that's being protected or

5 MEMBER CHASE: Yeah. 5 is it freedom of commerce that we're protecting?

6 MEMBER RO`l'HERMEL: -- or not but I don't 6 I think that's about all I wrote down.

~ ]rnow how you would define what's a circle and what's ~ But I think there's, we certainly have seen

$ not. Is it the crowd that you draw? I've seen the $ consensus here. We certainly -- clearly there's an

9 magician, the guy doing magic tricks up there and he 9 issue and it's become almost capitalism amuck out

to has a big crowd but he also has them far enough away t~ there. But then again, it's capitalism. Tt's not

i> fiom him. >> freedom of speech. And that's where T have a hard

12 So the circle shows, Y have an issue with t2 time getting my arms around is where do you draw

t3 circle shows just because of how much space they 13 that line and how do you draw that line, and can we

t4 ice up and that they block the Boardwalk. ~a draw that line.

~ 5 T have issues with the hennas or the 15 CHAIRPERSON SHOCKLEY: Anybody have

16 painting, you lmow, I see in these other 16 anything else? Pll just, all the stuff has been

l~ jurisdictions where they say if you're touching » very enlightening and I think one of the best things

~ $ someone, that's no good whether it's a hair wrap or i$ that's come out of it is people have got to express

19 a painting or hennas. I can see that coming into 19 themselves about it. 'Il~ere was a pent up

20 play, 20 frustration and, I mean, it was going nowhere and

21 The access, I live on Dorchester Street so Z~ getting ugly and the henna situation last year was
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~ I know what goes on on Dorchester Street, and the 1 an example of that. And you guys have talked a lot

Z gentleman said look, tractor trailers run across 2 about self-regulation and one of the things that may

3 that Boardwalk all day. Well, do you know what? 3 work is have some form of committee of you guys with

4 They pay people to block the traffic so the 4 a police officer, with a business person, and with a

S tractor-trailer people can go across. The Beach 5 couple ofyou guys.

6 Patrol doesn't have that hixury. 6 And T think, I mean that may address the

~ 1 agree with Lee. I think anywhere where ~ situation of like Jackie from Park Place or the guys

$ you have access to the Boardwalk for an emergency g that sit in front of you every day. I mean, we can

9 vehicle you should just lmock that out of play. 9 go say something to them but it means more coming

t0 And to your point of only a couple ~o from you guys, and you guys can accommodate the

~ ~ vehicles have crossed the Boardwalk over a couple ~ t movement. And I think that that's something that, T

12 years, do you lmow what? There's plenty of stores 12 mean, Pd like to see come out of this. It will

13 and businesses in this town that are required to 13 stave offsome of these problems ahead of time and

14 have sprinkler systems and the}~ve never popped. 14 it probably would have stopped what happened with

15 It's that one time you need it, that's when you need ~5 henna last year if there was some mechanism to deal

~6 it. And so anywhere that you have access on the 16 with the issues that arise right away.

~~ Boardwalk I think we ought to take that out ofplay ~~ But other than that, T mean, we got a lot

~ 8 for any kind ofperformance. ig of information and we91 go over it and Y will

t9 I saw some other information from other 19 prepare a report for you guys and you'll get it

20 jurisdictions where they were only allowing 20 A4arch ] 8th. ]appreciate your time. Anybody have

21 perfoi~ners or vendors at certain tunes of the day, z1 anything else?
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~ MEMBER ROTI-IETtMEL: IYs been fun. I front of you. At the head of the street at least

2 CHAIRPERSON SHOCK.LEX: It has been 2 they're facing the street, I think once you start

3 interesting. Motion to -- 3 getting back into — I think you're going to run

4 MEMBER ROTHERMEL: You mentioned about 4 into problems again.

5 Caroline Street. I just want to echo. And you said 5 MEMBER CHASE: Yeah. I just wanted your

6 about 10 feet away from each other or some kind of a 6 input on tfiat.

~ guideline. All the times that we were on the ~ MEMBER GEItACHIS: Then they're duectly in

8 Boardwalk doing events last summer and you walk $ front of your deck, They're in front of my porch,

9 between in front of that Caroline Street comfort 9 It's the whole —

~~ station there would be three or four different ~~ MEMT3ER ROTH~RMEL: It's the same thing.

t t people, you know, performing, whether it's music or I~ ff you're on the street end, you know, there's

12 art or whatever. And it was like, you know, a ~Z hotels on comers, properties, and you get the same

13 sensory overload when you walked through there, and 13 problem wherever iYs going to be.

t4 T don't know how anyone can even enjoy being on the 14 MEMBEK GERACHTS: It also limits the

15 Boardwalk in that block. 15 number because once you open up the blocks

16 So some kind of breaking apart of, you 16 proliferation is going to be, you know, iPs viral,

~~ know, keeping them farther apart, more than 10 feet. ~~ MEMBER ROTHERMEL: Right.

~ g But it was mind numbing to walk through that area. ~$ CHAIRPERSON SHOCKLEY: Mark, do you have

19 And t was passing through. Can you imagine if you 19 something?

20 had to stay there? Z~ LIEUTENANT PACINI: Just a couple things.

21 MEMBER CHASE: I know the long-winded Mike Z~ My experience with respect to crowds on the
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~ that set up here forever he brought up the idea of 1 Boardwalk the worst night is Saturday night. That's

2 like musicians that are actually able to go in 2 the night where we get the most complaints. And

3 betv✓een. What happens if we make it so that if it's 3 Dorchester Street, North Division which is not an

4 hand-held unamplified vocals and unamplified 4 issue now and also at 4th Street the tram has to

5 instruments that they can actually interchange 5 turn from the concrete, ffyou have a performer

6 between wherever they want. That way they~re not 6 right there at that street there, it just causes

~ stuck at a street corner or they can just like free ~ problems. So just to make you aware ofthat when

8 range as they want. 8 you go to make your decision.

9 One hour they might sit here. They might 9 The area just north of Riple}~s that's

~~ go grab a bite to eat and go to a different street. ~o where the tram horns. I don't think that's a viable

~ ~ But if they're stuck like with those type of people, > > option. It did have a very large band congregate

~ 2 musicians, if they're stuck at the street end ~ z there last year, it was a busy night, and it caused

~ 3 because that's where they have to be they're more ~ 3 a lot of problems and it caused a lot of issues from
14 f table to stay there all day long. But musicians, ' a the merchants of course.

~ 5 their voices tire out and eventually they want to S 5 One thing about the fire hydrants I don't

~ 6 take a break. So they might leave, go to a ~ 6 think we're catching is stationary versus a moving

~ ~ di$~erent street. Tf we allow them if it's ~ ~ performer. If you got a crowd we don't want to be

~ 8 hand-held, unamplified vocals and unamplified ~ g moving perforniers away from the fire hydrant. 1

~ 9 instruments from you guys as business owners -- 19 want to clear that up. That became an issue last

20 MEMBER GERACHIS: Well, it's more a 20 year, A merchant screamed about us being in front

21 property owner. I think then they're directly in 21 ofthe fire hydrant I ended up getting my younger
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1 officer involved and all of a sudden now we're ~ CERTIFICATE OF REPORTER

2 moving strollers away fromthe fire hydrant which we 2

3 want to stay away from. 3

4 We talked about minors. During June 4

5 that's all we have here is minors. Everybody that's 5 Thereby certify that the foregoing is a

6 under the age of 18. Pve seen some ordinances 6 true and accurate transcript of the proceedings in

~ that, you know, when you're a certain age you need 7 the aforementioned matter.

e to have a parent with you. 8

9 And the amplification issue became an 9

1Q issue when I wasn't up working on the Boazdwalk 10

> > during the summer, and I don`t know how it ever i l

~Z became. I lrnow originally it was original rules 12

13 that I told you about that were passed out when you 13 Alfred A. Betz, Court Reporter
14 came to give your permit it said no amplification. 14

~ 5 And the last five years that I wasn't up there, when ] 5

tb 1 was working the criminal division now that became 16

17 an issue. I don't know how that came about, And 17

~ g 80 decibels I think is way over the — I don't Irnow 18

t9 what our decibel is but I think 80 is too high. 19

zo CHAIRPERSON SHOCKLEY: Bars can't be at 20

z~ 80. 21

Page 193 ~

~ LIEUTENANT PACIM: I know right. Sure. i

2 CHAIRPERSON SHOCKLEY: All right.

3 Thanks, Mark. Anything else? Motion to adjourn?
i

4 MEMBER KMGHT: Motion to adjourn, i

5 CHAIRPERSON SI~OCKLEY: Second?

6 MEMBER GERACHfS: Second.

~ CHAIItPERSON SHOCKLEY: Thank you, guys.

8 (Proceedings concluded -- 3:47 p.m.)
9
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OCEAN CITY, MARYLAND

RESOLUTION 2015-1

In re: Mayor and City Council of Ocean

City, Maryland Resolution 2015-1 entitled, "A

Resolution Establishing a Task Force to Study the

Issues Regarding Boardwalk Regulation,"

HEARING

Wednesday, March 25, 2015

1:00 p.m.

City Hall, Ocean City, Maryland

Reported by:

Alfred A. Betz, Court Reporter

Al Betz & Associates, Inc.

877-402-DEPO (3376)
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1 P R O C E E D I N G S 1 areas of the Boardwalk and make the spaces available

a Z to individuals who register for their use on a

3 CHAIRPERSON: Good afternoon. The process 3 weekly basis.

4 for today is reviewing the report and here's how 4 The draft report includes the recommended

5 we'll proceed. Each task force member has received 5 regulations for implementing that practice.

6 the draft task force report about a week ago. I 6 Designated spaces would not be established

~ will summarize the major recommendations of the ~ outside the most congested areas ofthe Boardwalk so

8 draft task force report and then ask each of you to g that expressive activity could occur on the

9 either speak in support of the report as written or 9 Boardwallc on most street ends with a prior

to to offer amendments to the report. Iwill keep a io ~ registration.

I 1 list of all the proposed amendments and after every 11 We've attempted to facilitate emergency l

12 task force member has spoken we will vote on each of 12 access to the Boardwallc by prohibiting expressive

13 the proposed amendments. A majority vote will 13 activity on Dorchester Street in addition to North

14 deternune whether an amendment is accepted. 1~ Division Street.

is After we have voted on every proposed 15 We also attempted to facilitate and

l6 amendment I will ask for a vote on whether to adopt 16 promote street performer use of Caroline Street

17 the report as amended. If no amendments are 1 ~ amphitheater dtu~ng designated times.

18 proposed or none are adopted this group will vote on 1 g We've attempted to implement, or suggested

19 whether to adopt the current draft task force report 19 reasonable restrictions on time, noise, height and

zo as is. 20 affixing props to the Boardwalk and leaving

21 As a reminder, any task force member who 21 unattended equipment in performance spaces.

Page 3 Page 5

1 wishes to submit a written dissent to the report we 1 We've also established a rule that

2 adopt today may do so by April 1st, 2015. 2 expressive activity can be conducted on the

3 Soon I will present the final task force 3 Boardwalk from 10:00 a.m. to 12:00 a.m, on week

4 report consisting of the report as adopted today, as `~ nights and from 10:00 a.m, until 1:00 a.m. on

5 of today's meeting, plus any dissents in a timely 5 weekends, with no amplification of sound after

6 received manner to the Mayor &City Council. We 6 10:00 p.m. during the week and 11:00 on the

~ cannot go through the entire draft report, as you ~ weekends.

g guys realize. I will sutmllarize the major proposals 8 There's also a prohibition to affi~ng

9 of the report; however, they include recommendations 9 props to the Boardwalk. There is a height

to that we will get sent to the Mayor &City Council 10 restriction for props which is 4 feet. There is a

I 1 and then from there the Mayor &City Council will do 11 prohibition on the use of generators by individuals

IZ as they please, whether they dra$ an ordinance or 12 engaging in expressive activity on the Boardwalk.

t3 do whatever. But this is just our recommendation to 13 And there also is a prohibition on leaving equipment

14 the Mayor &City Council. We aren't hereto dra$ 1`~ or props unattended in any performance space for

t s an ordinance today. 15 more than 15 minutes.

16 So in suimnary in the report we've 16 The report also authorizes the Ocean City

17 attempted to provide a dear definition of 17 Police Department to enforce all the Town's codes

18 expressive material, performer, and performance. 18 and ordinances with respect to the Boardwalk both

t9 They're included in the report. 19 existing and the newly recommended one through civil

20 Second, we've attempted to designate 20 fines and giving the police officers the power to

21 spaces for expressive activity in the most congested 21 evict street performers from the spaces for up to
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1 24 hours if they fail to comply with the new 1 MEMBER GERACHLS: I think that's what this

Z Boardwalk regulations. 2 is reading.

3 With that said, we'll just go one by one 3 CHAIRPERSON: The town will decide. My

~+ and you can make your comments upon the report or 4 understanding is that Terry and in all likelihood

5 offer any amendments. As I noted, I will take down 5 Hal and the police department have been tasked with

6 the amendments and we'll vote on them after each has 6 laying out where these boxes will be along the

~ spoken. So Lee, do you want to lead ofd? ~ Boardwalk. So some will be --

8 MEMBER GERACHIS: One recommendation I 8 MEMBER GERACHIS: Okay.

9 might make is maybe more access streets, prohibiting 9 CHAIRPERSON: -- on this side and some

10 players there, or performers. You know, you don't to will be in the median, and it will be based on their

t t have to do all the streets that meet the Boardwalk 11 judgment of what it will be like to have the

12 but I think maybe some more northern streets so, you 12 entertainer there and what the traffic issues will

t3 know, if a vehicle has to get up on the Boardwalk 13 be.

14 for whatever reason they don't have to go all the ~~ MEMBER GERACHIS: Okay.

is way down to Dorchester and know that they're clear. 15 CI IAIRPERSON: So when the City takes up

16 So maybe one or two more streets north of that might 16 this issue they will have a detailed plan of where

17 be acceptable. 17 the boxes are.

18 The amplification of music ending earlier, 18 MEMBER GERACHIS: All right. And then I

19 I agree with that. But is there some cutoff? 19 think you said something about the week long? You

20 You're going to let people play music until 1:00 in 20 go ahead.

zl the morning, I think this current thing may be a 21 MEMBER ROTHERMEL: I would concur. I

Page 7 Page 9

1 little lower, i would think any access to the Boardwalk, any ramp to

2 MEMBER KNIGHT: 1:00 on the weekends. 2 the Boardwalk that has, can offer emergency vehicles

3 MEMBER GERACFIIS: Yeah. I think that's 3 to get on to the Boardwalk is important. So not

~+ pretty late in some of the areas, especially up to `~ just one or two, I think all of them should --

S the Boardwalk, you know. Even past 10th Street 5 MEMBER GERACHIS: I would like all of

6 where it's mostly residential. That's my 6 them.

~ recommendation. ~ MEMBER ROTHERMEL: I think it should be

g CI IAIFtPERSON: All right. So you'll add g all of them. I mean, it's no less important up

9 more sheets, restrict -- 9 the, you know, up the Boardwalk as it is down the

io MEMBER GERACHIS: More streets, maybe for 10 Boardwalk. However, down the Boardwalk you can get

11 access, and maybe adjust the times accordingly, you i l right on to the beach easier than getting through

12 know, in certain areas. Maybe even north of, you 12 that wall.

13 know, a certain street. Maybe it's earlier. 13 CHAIRPERSON: What streets?

14 And then on reading this am I clear that 14 MEMl3ER UBIZACI~IS: Third Street?

is the boxes you're talking about delineating are on is MEMBER ROTI~RMEL: Third Street is one I

16 the west side? 16 was thinking of.

I~ CHAIRPERSON: Yes. 17 MEMBER GERACHIS: Street level.- Third

18 MEMBER GERACHIS: And nothing would be on 18 Street, Fifth Street I believe is. Sixth is a

19 the east side, correct? 19 dropoff. Seventh Street is street level. Surf

Zo NLEMBER CHASE: I think you mean reversed, Zo Avenue. And then Ninth Street but that's blocked by

21 because west side is where the stores are. Zl benches.
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Page 10 Page 12

i MEMBER RO'THERMEL: I don't think you can i permits. I don't have a solution to that but I see

2 get on there. But anywhere up and down that 2 that as being problematic.

3 Boardwalk. 3 The biggest thing that I have is being

4 CHAIRPERSON: Got it. 4 equitable, you know. We got to maintain our tax

S MEMBER ROTF~RMEL: I also think 10 by 10 5 base. We got to maintain the integrity of our

6 is just way too big. That's too much real estate to 6 zoning laws. We got to maintain the integrity --

~ give up. ffwe're trying to create a free flow of ~ for God's sakes, the City licenses people to vend on

8 traffic on the Boardwalk for our pedestrians 10 by 8 the beach and here it becomes like the wild west on

9 10 is way too big. I was thinking 5 by 5. But 9 the Boardwalk. And, you know, the retail stores

io that's something we can discuss, to have rules and regulations and insurances they have

t i Pm concerned about weekly licenses, 11 to abide by. The people that are on the beach have

12 permits. I think having the same performer, one of 1z to. We have an ordinance that says you can't vend

t3 my beefs has been having the same individual in 13 within 75 feet of the Boardwalk. And here that

14 front of the same place all summer has been an issue 14 strip of Boardwalk for some reason becomes the wild

is and I think all week long is an issue. I mean, IS west. There has to be fair and equitable treatment

16 people come down and rent for a week at a time and 16 to everyone in order for this thing to make sense to

17 they would be subject to the same individual every 17 the public to get buy-in.

18 night, and I think that becomes problematic, in my 18 CI IAIRPERSON: Olcay. Soto summarize, you

19 mind. Td rather see that reduced. I mean, I saw 19 two, I mean, you want to look at every street that

Zo somewhere in a community they did it every hour. I Zo has access to the Boardwalk being curtailed. And

21 don't know how that managed, but getting it down to 21 then your time adjustments.

Page 11 Page 13

1 one day every other day or something like that, 1 MEMBER GERACHIS: I think earlier I'd like

2 something that gets a little bit more variety going 2 no amplification --

3 so you can move them around a little bit more. 3 CHAIRPERSON: At all?

4 Td rather see no amplification at all. I 4 MEMBER GERACHIS: I'd like no

5 mean, when we had our restaurant on Talbot Street 5 amplification, yeah. I'm with you on that one.

6 and we had outdoor entertainment we had to stop at 6 CIIAIIZPERSON: What how's are you guys

7 11 o'clock every night because we had a liquor ~ suggesting?

8 license and they didn`t want the music playing in 8 MEMBER GERACHIS: Not one o'clock.

9 the residential area. And I don't see any reason 9 MEMBER ROTHERMEL: Yeah. I'd say 11

to why this should be any different. You know, 11 io o'clock. That was the deal when we had that

11 o'clock should be the cutoff. You got motels, 1 ~ restaurant on Talbot Sheet. We couldn't have

12 hotels and condominiums all along that Boardwalk and 12 outdoor live entertainment a$er 11 o'clock.

13 there's no reason they shouldn't be subjected -- 13 CHAIRPERSON: And the liquor board seems

1~ they could close their doors but it doesn`t always 14 to hold to that 11 o'clock rule. Okay. And on the

is solve the problem. 15 weekends, same thing?

16 So, no amplification. Pd rather see it 16 MEMBER ROTHERMEL: Yeah, I would.

17 reduce all the time to 11 o'clock. And I can't 17 CHAIIZPERSON: Okay. And you're also

18 figure out who would manage this. It seems like 18 suggesting boxes 5 by 5?

19 we9•e dumping a lot on City Hall with this thing and 19 MEMBER GERACHIS: Or even nai7•ower.

Zo saying they got to -- you can see Monday morning Zo CHAIRPERSON: I think what we'll -- well,

21 there will be a line out the door looking for 21 my sense is that 10 by 10 would be the mom. I think
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1 they'll go to street ends and find that some street 1 30 and there's only one person in the middle of it

2 ends won't accommodate a 10 by 10. 2 and that solves the problem for the crowd.
'~

3 MEMBER GERACHIS: I think you end up in 3 MEMBER CHASE: That definitely solves a =

`~ the bus lane on a lot of them that way, don't you? 4 lot of the issues. But it comes down to one space. i

5 CHAIRPERSON: Yeah. That will be, I mean 5 We got roughly 27 sheets. You're going to {

6 we can set it at 5 by 5 but right now it's 10 by 10. 6 eliminate a lot of expressive material that way. ''j

~ I don't think you'll see 10 by 10 in all the areas, ~ It's bound to be spontaneous just like the people ,)

8 and that will be a task of the City engineering 8 who come down to stay inside your hotel rooms, some

9 department to lay out and then also when they lay 9 of them I guarantee you bring a guitar because

10 the box out to see where the box falls. If it falls i~ that's one of the draws of Ocean Ciry is being able

I1 into the tram right-of-way they'll have to make that ~ ~ to just go out and strum and just to play, even if

12 adjustment. And it could be as small as a 3 by 3 12 you're collecting no tips:

13 box because there are street ends that won't 13 MEMBER ROTHERMEL: We all wouldn't be here

~`~ accommodate two ten by tens but they may accommodate 14 if that's all it was. It's become a commercial

is one ten by ten and one three by tluee which clearly 15 enterprise and that's what we're trying to figure

16 would be a place where a solo guy could work. 16 out, how to make this thing be the, to solve the

17 MEMBER ROTHERMEL: Do we want to have 17 constitutional question that's before us is what is

18 multiple performers in one street end? I think it 18 expression and what is commercialization. And I

19 should be just one per so that it spreads them out 19 guarantee you everyone is up there because they can

Zo because sometimes when you walk down the Boardwalk, 20 make a dollar.

21 I mean, it's like sensory overload. Zl MEMBER CHASE: Oh, yeah.

Page 15 Page 17

1 MEMBER CHASE: I think one way to actually 1 MEMBER ROTHERMEL: Not because they're

2 solve, there's a lot of concern about that, if we 2 coming down hereto strum a guitar.

3 allow the City to even three by three, five by five, 3 MEMBER CHASE: But I rather say rather

a the average street end in the south end is right `~ than doing a set five by five it's much more logical

5 around 30 feet wide, if you do the math you're 5 because then you can apply, like percentage-wise you

6 putting anywhere from three to even a five by five, 6 can apply that to each street universally. No more

~ you could put six there. I think the logical ~ than 40 percent three feet away from the fire

g explanation would be two on the east side, it can't 8 hydrant. That would limit only two performers

9 accommodate more than 40 percent of that area on the 9 pretty much per street on the east side all the way

to east side, and one on the west side and you can only to up and down. And then that would basically allow

t I like no stage shows, no circle shows on the west 11 rather than having the line of people out here at,

12 side. That wquld limit it down to only three 12 you know, Monday morning getting permits, if

13 possible per street end. I think that would 13 Lieutenant Pacini knows that you're only allowed

i~ accommodate a lot of the -- 1`~ two, lease it as first come first served. That's

is MEMBER ROTHERMEL: Well, I think there 15 kind of like one of the obstacles. I mean, it's a

16 should be one per street end, period, whether it's 16 lot of performers to know who works best next to

17 on the east side or the west side because it's not 17 each other. Instead of signing up and the next

18 just the performer space, it's what they draw, and 18 thing you know is you have two musicians or you have

19 it's what they draw is what causes the problems with 19 two acts that just don't work together.

Zo the retailers and moving people and trams up and Zo MEMBER ROTHERMEL: I don't bust that

21 down the Boardwallc, Maybe the space should be 30 by 21 they'll take that into their own stead. Pve seen
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1 it where you got dueling guitars and it becomes 1
a

MEMBER CHASE: Yeah, I know, but.

2 sensory overload going down. I don't think they're 2 MEMBER ROTHERMEL: Five and then an
3

3 going to manage themselves that well. 3 umbrella on top. You know? I mean. A million <j

4 MEMBER CHASE: Overall we typically do. `~ dollars, I can't imagine it would be, a million

5 CHAIRPERSON: I mean, we'll have competing 5 dollars would be reasonable for what we're doing !!j

6 amendments on that, I think, and I think ultimately 6 here but a million dollars isn't a lot of money when

~ it will be up to the City to decide the size based ~ it comes to health care anymore. '`

8 on the street ends and the width of the sheet end, 8 MEMBER CHASE: But we would have to have

9 the boxes that are created on each street. Because, 9 some kind of -- we can leave that up to the Board. a
10 I mean, we can sit there and say you're going to 10 MEMBER ROTHERMEL: The City has, you know,

1I have two or four per thing and they'll go out there I I if someone fills out an event permit to do an event

12 and find a fire hydrant and we'll be back. So it's IZ in town they have to provide a document with a

13 best if the City deternunes that based on their 13 certain amount of insurance and then naming the City

14 actual look at it. So you have, I mean, you spoke 14 hat~nless, and I think that's a reasonable thing to

is of the weekly rotation. 15 expect.

16 MEMBER ROTI~RMEL: I would rather see it 16 MEMBER CHASE: I do that when I do craft

17 go down to a shorter period of time, not be a weekly 17 shows I have to have insurance so I carry it. It's

18 or, you know, one or two days, you can't be in the 18 just a matter of how much.

19 same place. But I don`t know how you manage that 19 MEMBER ROTHERMEL: What are you doing for

zo either but I just know that, you know, if it's a 20 craft shows?

21 great performer everyone will love it being out 21 MEMBER CHASE: Craft shows is a million

Page 19 Page 21

1 there. If it's not a great performer and they're 1 dollars insurance. It costs me 10 bucks a month

2 still expressing their art, you know, no one's going 2 because of -- I mean, the worst that could happen --

3 to sit there all week and pay Boardwalk rent and 3 MEMBER ROTHERMEL: Pd like to have his

~ listen to that. So I think you got to narrow the 4 insw'ance.

5 length of time. 5 MEMBER GERACHIS: Yeah, really.

6 And the one big one I have everyone who is 6 MEMBER ROTHERMEL: Can I get your

~ on that Boardwalk needs to have insurance. We may ~ insurance agent's name?

8 put up a sign as it's inferred in here to disavow it g MEMBER CHASE: I'll hook you up. Yeah, I

9 but we're creating a venue and now we're becoming 9 think it's reasonable.

io part of it. And if someone trips over something and to MEMBER ROT~IERMEL: It's got to be. I

Ij wants to sue someone, who are they going to sue? 11 mean.

12 They're going to sue the City. 12 MEMBER CHASE: Trick hazards, jugglers

13 MEMBER CHASE: If we had the registration 13 might hit you with bowlmg pins. I know Mallory

1̀ ~ I would say a million dollar insurance. i`~ Square and a few others, Key West, they require

1s MEMBER ROTHERMEL: Boardwalk merchants 15 insurance. There should be no reason we shouldn't.

t6 have to have insurance on their sign to hang on the 16 That would solve the issue with City liability, or

I~ Boardwalk. 17 evenif--umbrella.

18 MEMBER CHASE: Just out of curiosity, what 18 CIIAIl2PERSON: Okay. Anything else?

19 are you guys insurance-wise required to carry? 19 MEMBER ROTHERMEL: I might think of

Zo MEMBER ROTHERMEL: I mean, a million 20 something later but.

21 dollars is nothing anymore. 21 CHAIRPERSON: Okay. Frank?
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i MEMBER FIGHT: The first thing I would 1 that there really aren't dueling banjos out there.

2 like to address is the registration thing. Along 2 And I understand the City is going to

3 with these guys I think a week is too long for a 3 dete~7nine the number of locations and the performer

4 performer to sit in fiont of one single property. `~ areas are going to be marked off.

5 But with the registration I think there should be a 5 As far as signs go, the ordinance

6 permit issued and there should be a fee for that 6 addressed putting signs up to say the City doesn't

7 permit, and the permit could last for one year. ~ condone these people. But I'm just of the feeling

$ It's sort of like olu zoning permits go fi~orn like $ there's enough signs on the Boardwalk ah~eady. It's

9 May first to Apri130th ofthe next year. And the 9 getting cluttered out there and this year they're

to fee has to be involved, I think, because they're i~ going to be adding the smoke-flee signs to the

11 going to have to pay some pant-time City employee to ~ 1 Boardwalk. I don't know how fiequentlythey'll be

12 register these people. They have to detei7nine what 12 placed but they will be out there. I think we can

t3 expressive activity is. They've got to keep track 13 place notices, for instance, on the LED signs, the

14 ofthe space that's utilized tln~ough this draft. 14 town's L,ED notification signs, the signs up and down

15 They've got to be responsible for shifting them is the Boardwalk. I think you can be on the resort

16 around to make sure there not in the same place 16 channel on the TV stations. And you can be on the

17 two weeks in a row or two cycles in a row. 17 government and the tourism OC Ocean website.

18 And hopefully, like Bob brought up and 18 And using the Caroline St~•eet

19 Mask said, there will be an insurance thing to be 19 amphitheater, I'm against that. I don't know how

20 addressed where they have to like see if they have 20 you promote an act without appearing to endorse it.

21 an insurance policy in place before they're allowed 21 I don't know how you direct people to the Caroline

Page 23 Page 25

1 on the Boardwalk. And they have to have that hold 1 Street stage without promoting the act. And plus

2 the City harmless clause in there. And like Bob 2 this takes up the beach area. I don't know how long

3 said, people sue for everything. There's so many 3 the. audience is going to be attracted out on the

~ tripping and slipping things that go on on the 4 sand to watch the show.

5 Boardwalk we don`t hear about that we have to 5 Finally, since there aren't going to be

6 settle, the City has to settle on, that I think they 6 any generators just recently in Key West the

~ should have insurance out there. ~ performers there did use batteries for

$ As far as the designated spots go, I was 8 amplification. We just discussed not having

9 under the impression that most of the spots would be 9 amplification but I know like you have lights, so I

to on the east side of the Boardwalk because most of to don't know if batteries are conducive to that but I

1 t the merchants were complaining because on the west 11 would think that might be an option for people that

12 side that's where it blocks access and egress to IZ need to put lights up or something.

13 their stores and that's where people were like 13 Those are the things I've got written down

to hanging over restaurants on the Boardwalk and 1~ to this point.

is blocking people's views. So I was hoping most of ~ 5 CHAIRPERSON: Okay. So what I picked up

16 the things would be on the east side of the 16 is to tag on with the insurance liability you want a

i~ Boardwalk. 17 hold harmless.

18 Again, the size issue, 10 by 10 seems 18 MEMBER FIGHT: Yeah.

t9 large. We sort of addressed that so Pm glad we'll 19 CHAIRPERSON: With regish'ation you want a

Zo have an amendment to cut that one down. We also 20 permit.

21 discussed the minimum distance between performers so 21 MEMBER I~IIGHT: Pd like a permit. Pd
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1 like a fee for the permit because we're going to 1 to go, there's a lot of minute things that I'm going

2 have to pay for apart-time employee to administer 2 to recommend. Under the, I guess, the definitions

3 this whole thing. We just can't tlu•ow it all on the 3 of performers it's going, there's a little section,

4 City. Ann Marie at the fi•ont desk will have these 4 it's page 55 of the dra$, it's about midway down

5 people line up on Monday morning. 5 through the top. It says indicia of a work of art,

6 CHAIRPERSON: No sign? 6 physical or mental feat, or I'm sorry, performance

~ MEMBER I~]IGHT: I'm for hying to get the ~ ar performer are seeking and/or accepting voluntary

8 word out other than posting signs on light posts or g contributions through any means. We need to add the

9 something along the Boardwallc. I just don't think 9 phrase nonaggressive.

1 o We need more signs out there. i ~ This, just by leaving it through any

11 CI3AIRPERSON: And you're against Caroline 1 ! means, allows for aggressive solicitation, allows

12 Sn~eet? 12 for people blocking paths, allows for accosting

13 MEMBER I~IIGHT: Yes. I'm against the 13 them, basically forcing them to give money. We have

14 amphitheater being used for the street performers. 14 to add that terminology of nonaggressive in there.

is CHAIRPERSON: Did I capture the essence? 15 It's just a minute little thing but it's going to

t 6 MEMBER I~]IGHT: That's about it, yeah. 16 help the lawyers if they have to defend it.

1 ~ CHAIlZPERS ON: Okay 1 ~ MEMBER ROTHERMEL: Where are we?

18 MEMBER ROTI~RMEL: Maybe having the 18 CHAIIZPERSON: Page 55.

19 insurance requu•ement precludes the need to have 19 MEMBER CHASE: About the main big center

Zo signs because we were using a sign in this draft to 20 paragraph about halfway through.

21 say, you know, we're not, we don't, we disavow 21 CHAIRPERSON: Nine lines down starting

Page 27 Page 29

1 anything in here. But if we're giving them, they're 1 with indicia.

2 required to give us the insurance you kind of 2 MEMBER ROTHERMEL: Just adding the word

3 covered yourself. 3 nonaggressive?

~ MEMBER CHASE: I think the signs were 4 MEMBER CHASE: Adding the word

5 mainly to let the public know rather than the City 5 nonaggressive. Otherwise it leaves it open to

6 that it's kind of separated. 6 aggressive solicitation.

~ MEMBER ROTHERIvIEL: Yeah. But the point -- ~ The other one was page 57 where it's the,

8 MEMBER CHASE: But I agree' with the signs, 8 basically the spaces as we were just tallcing. I

9 they're useless. 9 don't think -- we often think about we want to keep

10 MEMBER ROTHERNIEL: No one reads signs. 10 the aesthetics ofthe Boardwalk out there. Going up

11 MEMBER KNIGHT: This whole LED did thing I 11 and down the Boardwalk, the painting little squares

12 think some folks look at when they walk past. You 12 all over the place is going to be counterintuitive

13 know, there's like four of them out there. 13 to keeping that place pretty.

1~ MEMBER CHASE: I mean people read the LEDs 1̀ ~ In the off season, like right now, if you

is far more than they read those other signs. 15 go out there do we really want to see boxes up and

16 MEMBER ROTHERMEL: It gets lost in the 16 down the Boardwalk? There's got to be a much better

i~ visual clutter. 17 way to, you know, signify a space than bo:ces all

18 MEMBER KNIGHT: That's why just use the 18 over the place because boxes are ugly. I mean, they

19 LEDs. They already exist. 19 might work practicality but seven months out of the

20 CHAIRPERSON: All right. Mark? 20 year performers aren't here.

Z1 MEMBER CHASE: Pretty much I'm just going 21 MEMBER ROTHERMEL: And no one there to see
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1 It, 1 MEMBER KNIGHT: For the summer. That's

2 MEMBER CHASE: Yeah. But locals will have 2 what I meant by part-time. Not year around but a

3 to stare at the boxes all year around. Pm just 3 seasonal employee.

`~ thinking of you guys, I mean. There's got to be a 4 MEMBER CHASE: Okay. And then while we're

5 better way to signify it. That's why I was saying 5 issuing registration and things like that City Hall

6 percentage-wise it limits the number of people and 6 is closed on weekends. What do we do about the

~ it gives the police a good estimate -- ~ vacationers that come out and use your hotel that

8 MEMBER ROTHERMEL: But there's subjective, 8 want to go out and actually play? Are they

9 you know, this is 40 percent, that's 20 percent, 9 forbidden? We have to take that into accommodation.

to that's 30 percent. I'm not trying to argue with ~~ What do we do about them?

11 you, 11 CHAIRPERSON: As it exists now Ninth

12 MEMBER CHASE: I know. But if we limit it 12 Street north is available to them anytime.

13 down to just two performers Lieutenant Pacini is 13 MEMBER CHASE: As long as we leave an

1~ going to be able to much better gauge when he's out 1̀ ~ alternative.

is there saying you're too big, you know, things like 15 CHAIIZPERSON: There is an alternative for

16 that. He's going to be able to go more on a 16 them, I mean, with City Hall being closed that they

17 one-on-one person because he gets to know the l~ can go to Ninth Street. And my guess is that yeah,

18 performers out there versus just having these ugly 18 they want to be downtown but, Imean --

19 boxes and numbers all up and down. 19 MEMBER CHASE: Without a permit they can

Zo I`ve seen pictures of Venice Beach where Zo go up north.

Zl it's two and a half miles of a Boardwalk it's just 21 CHAIRPERSON: They can go up north. And,

Page 31 Page 33

1 boY after box a$er box. And when no one's there it i I mean, they aren't doing it fora 1lving. They're

2 looks likes an empty flee market 2 here, it's a hobbyist and in all likelihood they may

3 MEMBER ROTHERMEL: You know, one of those 3 get something in thee• belt. So they do have an

`~ lawsuits the concern was that the Chief of Police in 4 option if City Hall's not open.

5 whatever town that was had too much latitude to 5 MEMBER ROTHERMEL: So they sit on their

6 decide what could go and what can't go, and I think 6 balcony and strum. I mean.

~ -- ~ MEMBER FIGHT: And I'll be looking

8 MEMBER CHASE: We9•e not basing it on 8 forward to renting the room newt to them.

9 content. We're just basing it on the size. 9 CHAIRPERSON: If they're sitting on their

to MEMBER ROTHERMEL: Yeah. But that's going to balcony, I mean, they're under the hotel's guise.

>> to be the argument then. It may not be content but,. 11 MEMBER CHASE: Especially with, I mean,

IZ you know, what about space? IZ this is my main concern, especially with what I

13 MEMBER CHASE: Two performers, that's your 13 do -- you all lrnow what I do -- if you start snaking

14 maximum size space is 40 percent and that would vary 14 a five by five space that really goes away with all

1s up and down the Boardwalk and you keep all ~ 5 of my safety precautions that I do. So it's a

16 performers on the east side away from the stores 16 matter of these larger acts such as mine that I'd

17 like I suggested eaz~lier. By doing that, I mean, 17 rather have safety prevention than having something

18 the registration sounds great, it sounds --but it's 1 g that negates all of that and then that puts the

19 going to be a lot for City Hall. You9~e not going 19 public at risk when I've aheady had safeguards in

20 to need apart-time. You're going to need a 20 place that kept them safe. So it's a matter of

zl full-time employee to take care of that. 21 that.
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i But a lot of the sheets fi•om I know not 1 CHAIRPERSON: Okay.

2 far from Fourth down to I think it's Dorchester 2 MEMBER KNIGHT: So both South Division and

3 where Jolly Rogers is -- on the west side? 3 South First?

`~ MEMBER ROTHERMEL: Wicomico. 4 MEMBER CHASE: Yeah. I mean, I don't know

5 MEMBER CHASE: Wicomico. That is the main 5 of any performers that actually use South First.

6 area that a lot of the performers field. You have a 6 MEMBER ROTHERMEL: South First is also an

~ juggler that sits down on South Division. He would 7 access on to the Boardwalk.

8 have to stay there. You try putting him anywhere 8 MEMBER CHASE: Yeah. But I don't know of

9 north and it's going to cause havoc. It's going to 9 anyone who has ever gone down that far.

to be -- he's going to be in the tram lane. He's got 10 MEMBER ROTHERMEL: No money down there.

11 to have a large area just because of what he does. 11 MEMBER CHASE: Believe it or not, it's two

IZ If he loses control of one of his juggling pins or 12 different types of crowds. When you get down past

13 whatever he's juggling. You also have the unicycle 13 Thrashers Fries in front of Jolly Rogers, you have

14 who sits on that tall unicycle thing, if he falls 14 what's called an amusement crowd. Those people are

15 it's best to have him down south. So I would say is there specifically for the rides. The amusement

16 eliminate South Division firom the weekly requirement 16 park's done sucked all thee• money out of their

17 just because you need that constant area. He has 17 pocket so they have no money for --

1g nowhere else to go. So are we saying he can only 18 MEMBER ROTHERMEL: I bet you they would

19 work one week or X number of days at a time? 19 ague that point.

Zo MEMBER ROTHERMEL: Yeah, I thought I read Z~ MEMBER CHASE: Well, I mean, I take my

21 that we can make reasonable decisions on where 21 girls down there when I'm on there, you know. A

Page 35 Page 37

1 people can do things because of the overriding 1 family of five for three hours, that's 3, $400. So

2 benefit to the community. 2 that leases little to no cash for --

3 MEMBER CHASE: As written as it is right 3 MEMBER ROTHERMEL: Do you see the cost of

4 now is -- `~ artwork on the Boardwalk? My God!

5 MEMBER ROTHERMEL: If he can't perform in 5 MEMBER CHASE: Then page 59 was the

6 the space he can't perform. 6 utilization of spaces. The ropes. I don't think we

~ MEMBER CHASE: Yeah. But as written right ~ should ban the ropes. Page 59, it says in addition

g now it's you're required, you can only work here g a person utilizing a space shall not be permitted to

9 one week and then you're not allowed to work there 9 rope off or --

10 one week. A lot of performers that's going to 10 MEMBER ROTHERMEL: I'm sorry. I gotcha.

1 I accommodate. I think just excluding South Division, i l NLEMBER CHASE: Basically the ropes

12 leave that as just like north up Ninth leave it as a 12 actually other than for me, my main thing is safety

13 first come first served. You're down there in the 13 just so that the 3-year olds, the 4-year olds when

1~+ easements, virtually no other performers go down 14 mother and father are not paying attention come

is there other than the juggling act and the unicycle. 15 wandering in. We've all had little children or

16 They're the only two main guys. 90 percent of the 16 known little children, if you're not watching them

17 time you don't see musicians down there. You don`t 17 100 percent they can come wandering in. I want to

18 see any of the other main acts below Dorchester. 18 prevent that for safety concerns alone. But other

19 So Pm just saying South Division down 19 than just for my concern or my thing ropes are

20 just treat it like Ninth and up and first come first 20 actually utilized by most of the performers that lay

Z~ served as open. 21 them on the ground. It's almost as a here's your
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1 line, please come offthe Boardwalk and come to the i But it's still delineating, it's giving you the

2 line. It gives a visual cue to the performers. 2 right to delineate public space as yours, in

3 If you look through all the material we 3 essence.

4 have you'll see performers with and without ropes. 4 MEMBER CHASE: If we can look at it this

5 All the pictures with ropes the crowd is right up on 5 way, though: 'Ihe rope of the magician is laying on

6 them.. Theperformers without ropes they're blocking 6 the ground. It's mobile, He takes it up at the end

7 90 percent of the Boardwalk. ~ of the day and he leaves. Therefore, it's not a

8 It's not really a safety issue for like g painted box on the ground that's going to last there

9 the magicians but it is, it's a way of controlling 9 all year long but it does the same exact thing as a

~ o his crowd which is one of the main things that we 1 o full yellow box around your permitted zone but it's

11 wanted was controlling the crowd. And by i ~ not lasting year around, If you eliminate ropes the

IZ eliminating the ropes it ties their hands. They 12 magicians who lay then• rope down to be able to draw

13 can't control their crowd effectively. That's going 13 the people up, that's delineating his space. You

I~ to cause a lot of issues and a lot of concerns for 14 can paint boxes on the Bound, That's delineating

is you guys as business owners because now a performer IS the space, But I think it's going to be a much

i6 can't control his crowd. I think just taking that 16 better idea to have the nonpermanent solution of

17 out -- I~ having the magician lay down his rope, delineate his

~ 8 MEMBER ROTHERMEL: I thought our role -- 1 g space than have a permanent box you guys got to

19 and Pm not trying to debate you -- I thought our 19 stare at year around.

Zo role was to create an opportunity so that freedom of Zo MEMBER RO`1'HERMEL: The permanent box

21 expression would be allowed and we're not creating 21 doesn't bug me.

Page 39 Page 41

1 a, we shouldn't be delineating space for a business. 1 MEMBER KNIGHT: The box doesn't bother me.

2 And that's one of the things that's always irritated 2 MEMBER GERACHIS: We'll forget about it in

3 me, the guys that go onto the Boardwallc and they 3 the first week. I don't even see the signs on the

4 stake out their territory and they're defining space 4 Boardwalk anymore.

5 in a public arena, and that bugs me that they're 5 MEMBER CHASE: But when you take pictures

6 claiming that space because the rest ofthe public 6 of Ocean City and you look at them --

~ can't have that space. And that's why it's a public ~ MEMBER ROTHERMEL: I usually take the

8 thoroughfare, 8 horizon, not the --

9 So I'm back to the idea of defining the 9 MEMBER CHASE: But if you9~e looking

to space. The City says this is where you can do it 10 sh•aight down the Boardwalk and you're taking

11 and if you can't do it inhere, you can't do it. 11 ' pictures is what we want broadcasted out to the

12 And ropes and defining that space that's like IZ country and people that are actually searching Ocean

~ 3 staking out your own, you know, claim to the -- 13 City pictures of these yellow boxes or blue boxes or

14 MEM$ER GERACHIS: Ifyou have to have a 14 whatever color they decide? These boxes up and down

15 hundred square feet to express yourself, then maybe IS the Boardwalk, is that an image that we want of

16 you need to rent a space. You know, I just think at 16 Ocean City?

17 that point it's more than just expressing yow~self. I~ CHAIItPERSON: How many guys use rope?

18 MEMBER CHASE; The rope isn't about 18 MEMBER CHASE: Just mainly the magicians

19 marking off territory. 19 and then it's me and another spray paint artist that

20 MEMBER GERACHIS: I understand your 20 works on Third. We use our ropes as mainly a safety

21 argument there. I understand what you're saying. 21 safeguard. But magicians use it as, magicians and
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I acts like that, we're the only ones that use rope. 1 bottles. It's the same type of linear --

2 You have character artists, they don't use rope. 2 MEMBER ROTHERMEL: The space heater that

3 The hennas, they don't use rope. Magicians don't 3 was in the brew pub down here was safe if used as

~ use rope. It's just mainly the people that draw the `~ directed and it started afire that displaced 14

5 large crowd use it as the crowd control. Then with 5 homes. It is in the use, and I took exception to

6 you guys, I think 11 o'clock turn the music. I 6 the word unsafe as well because they're not unsafe

~ think that's reasonable. In the paperwork it says ~ if they're used correctly. The problem is are they

8 10:00 but I think 11:00 would be much more 8 going to be used correctly and there's no way of

9 accommodating. Weekdays, weekends. 9 monitoring that because you're in such a wide open

to CHAIRPERSON: You said 11:00 weekdays and 10 space. And I think getting rid of the issue, you

I 1 weekends? 11 know, is the best way to do it.

1z MEMBER CHASE: Yes. 1z MEMBER CHASE: If we're going to require

13 CI IAIltPERSON: Okay. 13 insurance and things like that and have a

1~ MEMBER CHASE: That goes along with the 1`~ registration system why not just add generators to

is ordinances for liquor licenses, things like that. 15 it? Have City Hall able to regulate it. You would

16 11 o'clock just because there are kids that go to 16 have to, you know, when you register you would have

17 bed, it's feasible and I'm with you guys on that. 17 to actually give the service log, give things that

18 11 o'clock. No amplification. 18 the Fire Marshal can reference.

19 MEMBER ROTHERMEL: And it's consistent 19 Because you're already, you're going to

Zo with a known time line that we see. Would I like to Zo have to have proof of insurance, you're going to

21 have it earlier? Sure. But that doesn't seem fair 21 have to have all this other paperwork that you're

Page 43 Page 45

1 to me because there's other -- 1 going to have to give them, what's one more sheet?

2 MEMBER CHASE: I mean, the stores shut off Z MEMBER ROTI~RMEL: Well, again --

3 their music around I 1 o'clock. There should be no 3 MEMBER CHASE: Or even a waiver or a sign.

4 reason we shouldn't. It's fair. It's equal. `~ MEMBER ROTI~RMEL: I think our role is to

5 Genet•ators, I know we want to ban them. But the 5 provide an avenue for the expression of expressive

6 Fue Marshal himself says if they're used in 6 materials, not an accommodation for them to be

~ accordance to the manufacturer recommendations, ~ commercialized. So that's, I see getting rid of the

$ they're completely safe. His actual recommendation 8 generator creates it just to an opportunity where

9 was to regulate the fueling off the Boardwalk. He 9 someone is going to do their art, make their art

to didn't say to ban them. He said he would leave it i~ whether it's music or paints or whatever, you know.

t i up to us but his actual recommendation was not to ~ 1 If you need power to run your operation rent a

12 ban them. It was the fueling aspect. Because IZ space. You know?

13 otherwise they're 100 percent safe. And he 13 MEMBER GERACHIS: I agree. I like the no

t4 acknowledged that. 1~ generators.

15 So basically we're attempting to ban 15 MEMBER CHASE: If you say ifyou need

t6 something that's safe just because of the aspect of 16 power because visual art like me at night it's being

17 fueling it. Rather than regulating the fueling you I~ able to see my colors are very important. If we

1 g want to ban the entu~e thing which I think is 18 want to ban generators can we add the option of the

19 counterintuitive. It's like saying, you know, water 19 pei~foimer able to actually pay --

Zo bottles can be unsafe if tluown, so rather than 20 MEMBER GERACHLS: When did we cross the

21 banning water bottles just ban tlu•owing water ZI line of marketing versus expressing? See, this goes
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1 back to the original argument. I know, I don't want 1 LIEUTENANT PACII~TI: What do you mean by

2 to sit here and debate it, but we're -- it seems z unsafe?

3 like to accommodate the performers in every aspect 3 MEMBER CHASE: That would actually cause a

4 of their marketing, we9•e never going to get `~ potential like major safety hazard. I mean, how

5 anything done. 5 many people have you --

6 MEMBER CHASE: No. What I'm recommending 6 LIEUTENANT PACINI: I haven't read the

~ is if you want to ban the fueling of generators ~ report yet. As Ibe said to you guys previously,

8 either allow solar powered generators, something g we're exceptionally safe but occasionally we'll get

9 that's not hot, that's not combustible, 9 somebody that doesn't act correctly. And I think my

~~ MEMBER GERACHIS: Like he said, batteries, to knowledge of the report is we're a little bit

1 t MEMBER CHASE: Or batteries. Something ll concerned about having open cans of gas up on the

IZ that's, you know, renewable like that if you wish 12 Boardwalk.

13 that's going to solve your concerns about the 13 MEMBER CHASE: So it's really not about

1̀ ~ fueling, the heating up, the e~aust. Or you can la the generator. It's about the fueling and the open

is offer it so that performers can pay a nominal fee or 15 gas and just eliminating that rather than the

16 even aone-time yearly fee to the City to use public 16 generator. Because the Fire Marshal says they9•e

17 elecriic which would solve all battery needs, which 17 perfectly safe. I mean, have you actually seen

18 would solve all that other need out there, ig anyone use a generator unsafely out there?

l9 MEMBER ROTHERMEL: I think if you had 19 LIEUTENANT PACIl~Ii: No.

Zo battery powered lights it would solve a lot of Zo MEMBER CHASE: Other than the 50-foot one

21 issues. Zl on the beach out in the middle of nowhere --

Page 47 Page 49

i CHAIRPERSON: Could you use batteries? I LIEi7TENANT PACINI: That was actually

Z MEMBER CHASE: Yeah. But then you have 2 propane. When I read the report Pll know more.

3 batteries out there. Then you have, to power some 3 But I understand the reasoning behind it.

~ of the lights you have car batteries sitting out 4 MEMBER CHASE: I think just banning the

5 there that if used improperly could leak or if not, 5 fueling and the refueling of the generator on the

6 you know, taken care of they can get damaged. 6 Boardwalk would solve the safety concerns that are

~ There's a lot of small minute things that you have ~ actually happening.

8 to consider when you just blatantly or ban something 8 CI~AIlZPERSON: Okay.

9 because the alternatives can be just as unsafe as 9 MEMBER CHASE: I think that's about it.

~o what you're banning, to MEMBER GERACHIS: What about solar? No

11 CHAIRPERSON: Unintended consequences. 11 combustible fuel generators.

1z MEMBER CHASE: Yeah. IZ MEMBER CHASE: As it's vv~•itten right now

13 CI TAIRPERSON: How many people use 13 it bans all generators, Solar powered generators

1`~ generators? 14 are still generators.

1s MEMBER CHASE; That I can count up I think 15 CHAIRPERSON: All right. Soto recap, you

16 one. But Lieutenant Pacini would actually know 76 have a pin•ase adjustment on page 55 to include

17 more. He's ventured -- four people, 17 nonaggressive. You wish box delineation to be

18 LIEUTENANT PACINI: Three or four. ~ S addressed in another way other than painting it on

19 MEMBER CHASE: If you don't mind, how many 19 the Boardwalk. You`re suggesting that the box size

Zo of those four have you seen actually unsafe Zo be based on the percentage of the square footage or

21 conditions? 21 the footage at the end of the street end. You also
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1 asked for South Division to be exempt fi om the 1 Pm not a big fan of the rope. But there's

2 regulations of the boxes. You've asked to keep the 2 obviously other ways to mark it. They do it with

3 rope as a demarker. Yolu fine as with everybody 3 GIS mapping and all. It's like a spike in the

4 else at 11 o'clock. And continued generator use. 4 ground. So you have four spikes in the ground to

5 MEMBER CHASE: Yes. But ban fueling on 5 mark your box. You paint it pink and you know where

6 the Boardwalk. 6 it is.

~ CFIAIRPERSON: Okay. I think it aheady 7 I think if we restrict these boxes so

g is, but. g small, that creates a problem because in reading

9 MEMBER CHASE: Well, I think the Fire 9 this, not being a lawyer but the Court has respected

10 Marshal's concern was it wasn't actually written. 10 history and historical sizes of boxes. So if you

11 CHAIRPERSON: Right. All right. L,et ine 11 take the boxes away from the guys that were using

12 by to, I think we can put most of otu concerns in 12 more to somebody who is not, I mean, they will claim

~ 3 one amendment and that is the size and placement. I 13 that they are not being able to express themselves.

14 mean, we can't handcuffthe City going forward with 14 I just think that, I mean, in my reading

1s ~•ee bythree, five by three. It's got to be a 15 us saying all the boxes should be uniformly one size

16 determination bythe people, the professionals, the 16 no matter what creates problems. I think if we

i~ engineering deparhnent, the public works department 17 allow the City to do what they do and survey the

18 to look at each sheet end, look at the Boaz dwallc I g sites and get the boxes out there I think that's

19 and make that recommendation. 19 helpful for the future and helps this stand.

20 So, I mean, I know Bob had concerns about Z~ Webe given the City enough specific that

21 the space and all and everybody's had concerns about 21 I don't think by saying we want the boxes and we

- Page 51 Page 53

1 the space so I think that to eliminate a lot of 1 want spaces marked but if we tell them what the size

2 these concerns we can craft our own amendment to 2 of the space is I think it goes back to that

3 this that places the onus upon the City. I mean, 3 unintended consequences where they say you set it

~ the City is going to be responsible for creating 4 three by three you end up with five spaces a street

5 this ordinance anyway. They should be the ones that 5 because they figure they fit and it doesn't matter.

6 go out and figure out the size and the location of 6 So I think the amendment to the City would be that

~ these boxes, not to handcuff them in the future. ~ they craft the boxes and the box size and the

8 MEMBER ROTHERMEL: But aren't they looking 8 location of the boxes.

9 for us to give them the recommendation of whatever 9 We have several of them and we'll just --

~o it is? to before I do that, do you want to try to come up with

t i CHAIRPERSON: We can clearly say, I mean, i l an amendment that addresses that box size and

1z the minimum space and the maximum space but, I mean, 12 placing the responsibility upon the City or do you

13 as Mark has said and I know and you guys, all the 13 guys want to come up with that requirement?

1`~ street ends aren't the same. We've already 14 MEMBER ROTHERMEL: What if we just, Pm

1s discussed that in the access points. And I think, I 15 not getting this, this is my idea earlier,

16 mean, they need to be addressed when we discuss the 16 one person pet• street end, one opportunity,

17 size of the boxes as well. 17 one person, one performer, one artist, whatever, per

18 So, I mean, my amendment to this would be 18 street end and maybe you don't need to make a box.

19 that, I mean, we're in favor of a box. I don't 19 CHAIRPERSON: Mark?

Zo really care how it's demarked. Obviously, we can Zo MEMBER CHASE: If you do that, then

21 paint it I agree with the sightliness of that. 21 registration would kind of be, you know, you could
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1 eliminate it because then when you go out there if 1 know. Honestly, I like the idea of having a permit

2 one performer is ah~eady there no one else is going 2 because you got, you almost have to know who's there ~

3 to happen. 3 especially the ones in the costume characters.

~ The unseen consequences now you're going 4 MEMBER CHASE: We don't require anyone

S to take most of the musicians who work in the stores 5 who's actually walking the Boardwalk to know who's

6 for you guys and when they come out at night they're 6 there. There's far more people wallcing that

~ not playing in front of all the hotels up north ~ Boardwalk --

8 because of all the other performers who actually do g MEMBER ROTHERMEL: Again, we are allowing

9 it full-time. So the unseen consequences you would 9 this thing to happen and then I think you need to

10 see is now you have all that music instead of being l~ have some kind --because if something does happen

t t down there where it's louder in downtown, it's going I~ the City's the one that's going to take the hit on

1z to be right up with the hotels and that's going to 12 the thing. So in order to have insurance they got

13 be one of the unseen things that we're not going to 13 to tell someone they got insurance. You know? I

l~ look at by just permitting one per street. 14 mean --

15 MEMBER KNIGHT: How many street ends are 15 MEMBER CHASE: Sure.

16 available? 12? I mean between South First and 16 MEMBER ROTHERMEL: If we don't have a

17 Ninth Street. You're eliminating Dorchester and 17 permitting process who knows if they have insurance? ~

18 North Division. 18 So, you know, they need to register that they're

19 MEMBER ROTF~RMEL: You got Caroline, you 19 going to be a performer on the Boardwallc and that

Zo got Talbot, you got Somerset, you got Worcester -- 20
3

they have insurance and I think that's a reasonable

21 MEMBER I{NIGHT: 14th. 21 expectation. s

Page 55 Page 57

i MEMBER ROTF~RMEL: No, not -- Worcester. 1 CHAIRPERSON: What if we say one box per

2 Wicomico. Yeah. Then you're downtown. 2 street end, with insurance, and direct the City to

3 MEMBER KNIGHT: So you're fifteen streets. 3 determine the size of the box?

4 MEMBER ROTHERMEL: Fifteen streets. `~ MEMBER ROTHERMEL: Yeah.

5 CI IAIRPERSON: Minus what you don't use. 5 MEMBER GERACHIS: I'll go along with that.

6 MEMBER KNIGHT: So it would only be I S 6 MEMBER CHASE: I think that's going to

~ performers. ~ eliminate a lot of, as the courts have often said,

g CI-IAIRPERSON: But less than that because 8 you need ample alternatives, and even up north.

9 you don't have -- oh, you didn't mention Dorchester 9 MEMBER RO'IT-IERMEL: We have -- if you can't

to and -- l~ do it there you can create an area at Sunset Park.

11 MEMBER ROTHERIvIEL: I didn't. 11 CIIAIItPERSON: Once again I remind you this

12 MEMBER KTIIGHT: Wouldn't that be taking 12 is our recommendation to the City Council. They

13 away their right to limit them to 15 performers? 13 may --

14 MEMBER ROT`I~RMEL: I think some of the 1`~ MEMBER GERACHIS: And it's still a fi•ee

1s rulings that we saw said that there is credence to a 15 for all --

16 community limiting the number of spaces that might 16 MEMBER CHASE: I would recommend two. I

17 be available. It doesn't have to be a fi•ee for all 17 mean, you can have two acts that totally cohabitate

18 because of all of the public safety. 18 and that's going to limit the number of acts. You

19 MEMBER KNIGHT: I think it's even limited. 19 won't have the five, sip, seven. I think two would

Zo Is that too limited? 20 be more accommodating because a lot of street ends

ZI MEMBER ROTHERMEL: I don't know. I don't 21 have a fire hydrant right in the middle of the west
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1 side or the east side. So it's kind of like that i of the tram lane or are we going to stick them on

2 right there delineates one act from the other just 2 the west side where they could bring them a little

3 by the simple fire hydrant's there right in the 3 bit farther away from the tram and hopefully prevent

~ middle. So I think two acts, one north of the fire a accidents from the tram? Because we've all seen the

5 hydrant, one south of the fire hydrant. Would that 5 riam. They don't slow down. They just honk and

6 work for -- 6 keep going.

~ CI3AIlZPERSON: That clearly gives them more ~ CHAIRPERSON: You're going to lose a

8 opportunity. Do you have any problem with going to g couple on the way up. You're going to lose street

9 two? As he said, there maybe streets that won't 9 ends going up --

to accommodate two by the placement of a fire hydrant. 10 MEMBER GERACHIS: Once again, I have no

11 MEMBER KNIGHT: I would agree with a 11 problem with that. .

12 maximum of two per street. 12 CIIAIFtPERSON: --with Fifth Street and

13 CIIAIlZPERSON: Okay. So the amendment to 13 Surf Avenue so you cut down that end. To be honest

1a consolidate this would be two boxes per street, with 1¢ with you, the guys that perform in those street ends

is insurance, and you have the hold harmless clause to IS don't draw crowds. That's been my experience.

~ 6 the City, 16 MEMBER CHASE: I don't get above Third so

17 MEMBER FIGHT: Are you just doing one » I don't know the performers up there.

18 amendment for the whole -- 18 CHAIIZPERSON: My experience is --

19 CHAIRPERSON: Pm trying to consolidate 19 MEMBER ROTHERMEL: Maybe they don't go up

Zo the boxes and the insurance and then we'll jump into 20 there because there's no money up there.

21 these other ones one by one. 21 MEMBER CHASE: No. Actually --

Page 59 Page 61

1 MEMBER I~IIGHT: Okay. So just the I CI IAIRPERSON: There's no money. There's a

2 insurance has to have a permitting process or some 2 balloon guy --

3 sort of coming to City Hall and showing your 3 MEMBER CHASE: I'd go up until Ninth but

a certificate of insurance to somebody so they know 4 there's no spot for me.

5 yoube got it. That's going to be with the 5 CI~AIIZPERSON: -- that I see occasionally

6 registration process or something. 6 and a guy that plays the guitar and they9•e not --

~ CIIAIRPERSON: With the registration ~ MEMBER GERACHIS: A guitar guy?

8 process, g CFIAIIZPERSON: Yeah. I mean, I think

9 MEMBER CHASE: Now, when we're doing the 9 that's what you see, and obviously --

lo street ends are we malting a recommendation that from 10 MEMBER GERACHIS: And --man.

11 Fourth Street down everything's on the east side, 11 CHAIIZPERSON: Yeah. And costume

12 right? 12 characters. North of Fourth Street they aren't

13 CHAIRPERSON: Based on, I mean -- 13 going to draw crowds because they're out of the

1~ MEMBER CHASE: The east side boardwalk, 14 traffic pattern.

Is the performers, the boxes, things like that. 15 MEMBER CHASE: Right.

t6 CHAIRPERSON: Right. And that would be 16 CHAIRPERSON: So our recommendation is two

based upon the City's survey of that area. I~ boxes per street with a City survey recommending the

1 g MEMBER CHASE: What about Fourth Street 18 size of the bos and the location of the boY, a

t9 up? Ifyo~ put them on the east side the tram is 19 registration process that requires an insurance

Zo right in the middle of that Boardwalk. Are we going Zo component and a hold harmless clause. Are we all in

Z1 to put performers thereto draw crowds in the middle 21 agreement «pith that to eliminate the individual, not
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1 all the individual amendments, we'll go back to 1 CHAIRPERSON: We're not defining. The

2 them, but as a general? Are we all good with that? 2 City will define. A 2 box and a 10 by 10 max.

3 MEMBER CHASE: Okay. 3 MEMBER CHASE: 90 percent of street ends

~ MEMBER I4~]IGHT: There's still going to be 4 can't even accommodate 10 by 10.

5 a regish•ation process? 5 CHAIRPERSON: Right. But that gives the

6 CHAIRPERSON: There is a registration 6 City guidance to do what they do and they also

~ process. ~ realize that there's a, that's the biggest box that

8 MEMBER KNIGHT: Is there a fee? Are we g we're willing to recommend at this point.

9 talking pernuts at this point? 9 Obviously, there will be smaller boxes but there

to MEMBER CHASE: I think the City will 10 will be nothing, no more than two, no more than two

11 determine the fee. 11 10 by 10 boxes.

Iz MEMBER I~IIGHT: Just a recommendation. 12 MEMBER CHASE: Pll say ifyou delineate

13 I'm not trying to determine a fee. I`m just 13 the width and just make it a, you know, the width

1~ recommending a fee be charged. i~ fiom like on First, Second Street it's approximately

is MEMBER CHASE: Yes. A nominal fee for 15 from the tram lane to the Boardwalk you have 8 feet.

t6 their paperwork and all the things they have to do. 16 So anything above 8 feet rather than having people

i~ MEMBER ROTI~RIV~L: It used to be like $8 l~ go the width have it accommodate more I would say in

1 g to get a permit to be on the Boardwalk, 1 g length especially for visual artists, not just

t9 CHAIRPERSON: Do you want to include that 19 myself but visual artists themselves where they need

Zo with -- 20 a place to actually lay down some of their stuff

21 MEMBER I~IIGHT: Wherever you want to put Z 1 that would --because personally I don't want to see
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i it. It creates off the registration and I think 1 4-foot high walls fi~om performers down the Boardwalk

2 that's got to be part of registration. 2 hanging as if they're shops. Because what's going

3 CHAIRPERSON: Sort of a processing fee. 3 to happen is if you delineate and a performer knows

~ MEMBER CHASE: If we're talking about a `~ that he's going to be there you're going to start

5 registration, are we keeping it to one week? Are we 5 seeing a lot more of what looks like a store front.

6 modifying that? 6 MEMBER ROTHERNIEL: I think 10 by 10 space

7 CHAIRPERSON: We haven't got -- we'll come ~ is just too big. It's a hundred square feet of

g to that. So with the processing fee to be 8 space. And again, you know, we shouldn't be worried

9 determined by the City based on their costs. 9 about how someone conducts their business, you know,

10 MEMBER GERACHIS: Right, to and I hear what you're saying if you can't lay it on

11 CHAIRPERSON: Okay. Does that amendment 11 the Boardwalk, which I don't think is right anyhow,

12 take care of a lot of the spacing and all? You good 12 they're going to start putting A fi~ames up. And if

13 with that? 13 you're putting A fi•ames up how come a store on the

1~ MEMBER KNIGHT: I wanted to say at each i`~ side street can't put an A flame up and direct them

is street end a two box max, maximum. I mean, he said 15 around the coiner?

16 it could be determined that there wasn't enough room 16 MEMBER GERACHIS: I can't put it up in

17 for two boxes, » fi~ont of my store after May 1st.

18 CHAIRPERSON: Are you fine with a two box 18 MEMBER CHASE: In the draft it says you

19 max? Everybody good with that? 19 can't have a display higher than four feet. But I

Zo MEMBER ROTHERMEL: We're not defining the 20 can foresee visual artists having, because it

21 size of a box. Zl happens out at Venice Beach, they know they're there
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1 every day because they registered for that spot, 1 MEMBER GERACHIS: Last summer did you

2 they got that spot and now it's their spot. So it z carry your stuff up in one trip?

3 allows them to bring what they want. As long as 3 MEMBER CHASE: Yes.

`~ they stay within the guidelines you're going to see `~ MEMBER GERACHIS: Every day?

5 a lot of manipulation of that. That's going to be 5 MEM$ER CHASE: Every day. And I broke it

6 one of the unseen side effects of having that 6 down in one trip every day. It fit on -- I had my

~ registration rather than the first come first served ~ helper -- actually, I built my dollies --

8 get out there. Because if you went out there now 8 MEMBER GERACHIS: You have two dollies?

9 you didn't see more semi-permit things, you didn't 9 MEMBER CHASE: Yeah. And everything fit

10 see a lot of store fi•ont looking things. But if you l~ right on there, And it was very compact and

11 allow that you're going to see, or even require 11 portable. My fear is if people know where they`re

12 registrations, as much as it sounds like a good idea 12 going to be at you're going to see vans backing up

13 it might be one of those unforeseen consequences 13 to that Boardwalk. And I don't think that's

14 that we just might not see in the future. 14 something that none of us up here actually want.

15 It's something we got to think about. 15 MEMBER ROTT~RMEL: Where are we?

16 Because as it stands right now without the 16 CFTAIRPERSON: We still have --

17 registration performers, they go out there, they're 17 MEMBER CHASE: Pm sorry, Ithrew a --

18 pretty much limited by what they can carry. That's ig CFTAIRPERSON: That's all right.

19 about it. It's a one trip out there to get your 19 MEMBER FIGHT: Right now the registration

20 spot. And then if you leave to get more stuff, Z~ is just addressing insurance and a fee.

21 you're gone a half hour, you're stuff s gone. Give 21 CI IAIlZPERSON: It was included already in
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1 that power to the police. Pm very good at 1 the report their name, what theyY•e going to do,

2 foreseeing like future consequences of things. 2 insurance. I mean, this is in addition to what's

3 MEMBER ROTI~R.MEL: Why don't we just 3 in --

~+ eliminate all of them? 4 MEMBER I~]IGHT: But it is addressing

5 MEMBER GERCHIS: There's always 5 assignment of spots?

6 manipulation. 6 CHAIRPERSON: Right. And additionally

~ MEMBER ROTHERMEL: Why don't we just ~ with a processing fee to be deternuned based on

8 eliminate all of them? 8 cost.

9 MEMBER CHASE: Humanity, that;s one of our 9 MEMBER KNIGHT: And insurance.

Io greatest qualities, we tend to be able to walk that to CHAIRPERSON: Right. So, I mean, we can

11 fine line to what's legal and what's not legal. I 11 sit here and say what if and try to figure out --

12 mean, the police see it every day. People walking 12 MEMBER GERACHIS: It could be endless.

13 that fine line of what's permissible. And 13 CHAIRPERSON: It is endless. We have

i~ everything in life is frontal views. I~ discussed all the what ifs, I think, what's next, et

is MEMBER I~]IGHT: I was just going to try 15 cetera. So I mean, clearly the report --

t6 and formulate, even ifyou walk out there and just 16 MEMBER ROTHERMEL: Pd almost go back to

get a spot you can still have a friend or whatever 17 the one person per street, you know, just to make it

~ 8 back a van up to that street and unload stuff for 1 g --

19 you and bring it over. I don`t think you're limited 19 MEMBER I~IIGHT: You're still assigned.

20 to what you can carry up there in one trip. I think Zo MEMBER ROTHERMEL: You're still assigned

z1 it can be abused either way. 21 but it's just one person, you know. There's 15
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I opportunities and the City makes it available and 1 once you get there if they've got 1t in thee' van

2 maybe that becomes more and more available to people 2 there going to pull it out anyway no matter whel'e

3 expressing their art. I mean, on a daily basis, you 3 it is.

4 know, maybe that -- 4 MEMBER CHASE: I think unforeseen

5 MEMBER CHASE: This is what happens. Pass 5 consequences you'll have more people doing that.

6 a couple around. 6 Right now I'm limited by what I carry in one trip.

~ MEMBER ROTHERMEL: Maybe you only have it 7 MEMBER FIGHT: On two large dollies.

8 for a day. 8 MEMBER CHASE: Well, they're not large.

9 MEMBER CHASE: This is Venice Beach. This 9 MEMBER GERACHIS: But you know where

to is what happens when you have required spots or 10 you're going. You know where you're going every

> i given daily spots. 11 day.

12 MEMBER ROTHERMEL: Yeah. But you can't 12 MEMBER CHASE: But sometimes I get to a

13 repeat the same spot. 13 spot and it's ah•eady taken, I move to a di$~erent

14 MEMBER CHASE: If you still know exactly 1`~ spot.

is where you're going to be this is --this is Venice 15 MEMBER GERACHIS: But really what's the

16 Beach. 16 difference? You're taking the same amount of space

I~ MEMBER GERACHIS: IYs starting to look 17 every day. Just because you know where it's going

18 like that downtown. 18 to be, how is that necessarily going to be

I9 MEMBER CHASE: This is what happens in 19 different? Because it's the same amount of space.

20 Venice Beach by them knowing where they're going to 20 MEMBER CHASE: I think it's going to end

21 be at every day. I don't want that for Ocean City 21 up looking I would say more prone to abuse. You
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1 personally. 1 won't have people out there that take the pride like

z MEMBER ROTHERMEL: Pm saying if they have 2 I do in the way it looks.

3 to come in, it's 15 spaces but it's 15 times 7 if 3 MEMBER GERACHLS: Given that argument I

~ they're on a daily basis, you know, person A gets 4 think we're going to lose that anyway. It's just

5 one street on Sunday but he can't be there on Monday 5 going to proliferate unless you cut down on the

6 so they have to register for different days and have 6 number of spots. It's going to proliferate.

~ different things and they can't be in the same ~ MEMBER CHASE: I think when we -- go back

g place. That way your customers aren't getting 8 to registration, ff we do that, a week.

9 abused by the same people all the time. 9 CIIAIlZPERSON: All right.

to MEMBER GERACHIS: Fifteen spaces south of to MEMBER GERACHIS: I don't think a week.

~ 1 Ninth, then you've got Ninth on up. 1 j CI IAIlZPERSON: Okay. We'll have to go

IZ MEMBER CHASE: Either way by coming in and 12 tlu~ough these one by one, then. We can't

13 registering for that space you know you have that 13 consolidate. All right. First one, add more

14 space, and this is the unseen -- 1~ restricted use for the access and at the streets

is AMBER ROTHERMEL: But you can't have IS where the Boardwalk is even with the street. All in

16 anything over 4 feet, so there's the ten by ten tent 16 favor?

I~ you can't have. 17 MEMBER CHASE: That eliminates Third

18 MEMBER GERACHIS: I don't know if I buy ig Street. That's about it.

19 into that argument, because when you come up to the 19 CHAIRPERSON: And Surf Avenue.

Zo Boardwalk if they're going to mark offthe space Zo MEMBER GERACHIS: Fifth Street.

21 like you do, you already know your space. I mean, 21 MEMBER CHASE: As I say, I don't get above
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1 Third. So I don't know what's above Third. 1 MEMBER CHASE: Even I think that's too

2 MEMBER GERACHIS: It doesn`t affect you so 2 large for some streets. I'd say just let the City

3 you don't care. Sorry, I just had to throw that out 3 determine based on the street no more than two

~ there. 4 people.

s MEMBER CHASE: I would love to be on Ninth 5 MEMBER I~]IGHT: How big is your space?

6 if I could but there's no spot for me. 6 You said 12 by 8 maybe?

~ MEMBER ROTF~RMEL: Anywhere there's an ~ MEMBER CHASE: Mine is about an 8 by 12.

g access point for emergency vehicles to the Boardwalk 8 It's about the same equivalent of a 10 by 10. It's

9 they shouldn't be blocked in any way. 9 just more length-wise. I take up roughly 35 to

~o CI-IAIRPERSON: Okay. That will be l0 40 percent of a street end and I know what street i
11 included. Adjust times, we're all -- well, to 11:00 I 1 ends I can and can't work at, and I prefer not being

IZ p.m, or that run similar to what the liquor board ~ 2 at like Second or other streets that actually have

13 allows for noise. 13 art or -- I try to be away from certain things. But

14 MEMBER I4~IGHT: Ending at 11:00 p.m. 14 a 10 by 10 out there on that Boardwalk even I know

is CHAIRPERSON: Ending at 11:00 p.m. 15 is not feasible. 10 feet away from the tram lane

16 MEMBER I~IIGHT: Weekdays, weekends. 16 you're a little far on to the Boardwallc. I encroach

i~ MEMBER CHASE: What about nonamplified I~ onto the Boardwalk give or take 2 to 3 feet but I

18 music? That can be just as loud as amplified. 18 also make sure that I'm 4 to 5 feet away from the

19 CHAIRPERSON: At that point you fall under 19 tram lane itself. I'll say a percentage width-wise.

Zo the noise ordinance. 20 MEMBER I~]IGHT: What's 8 by 12?

21 MEMBER CHASE: Under police jurisdiction? 21 MEMBER ROTIIERiV1EL: I don't know. I
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i CHAIIZPERSON: Right. If you have amped I think --

2 music -- 2 MEMBER GERACHIS: It's a lot of space.

3 MEMBER GERACHIS: I thought it was no amp. 3 MEMBER ROTfIERMEL: It is. It's a lot of

4 CHAIRPERSON: Well, no, if you have music ~ space. Again, the whole idea in these court cases

5 and you're playing it, it has to be done by 11 5 is to allow the freedom of expression but it doesn't

6 o'clock. 6 say we need to accommodate a business, and the more

~ MEMBER GERACHIS: No music after 11:00. ~ you get into making these things bigger the more

8 CHAIRPERSON: I would guess -- 8 you're accommodating a business.

9 MEMBER CHASE: I think the City has 9 CHAIKPERSON: I don't think we're making

to ak•eady addressed with the ACLU and things like that to them bigger. 12 by 8, that's 96 square feet. 10 by

11 about the amplification. That's kind of why it's up 1 ~ 10 is a hundred square feet. And they have a

12 there to begin with. We have to be able to amplify 12 history ofbeing there. The Court has relied to

13 ourselves. 13 some event on the history of what's happened

1~ MEMBER GERACHIS: I understand that. 14 before. So I still think this, I mean, the report

is You're saying no music after 11:00. 15 says the max space can be 10 by 10 and I think it's

16 MEMBER KrIIGHT: No music after 11:00. 16 all based upon the City's survey of what's out

l~ MEMBER GERACHIS: Seven days a week. 17 there. Instead of making it -- I mean, that's going

18 CI IAIRPERSON: So the second one is no 1 g to determine the size of the spaces. Once they get

t9 music after 11:00 p.m. seven days a week. All 19 out there and actually look at where things are and

20 right. Box size. As the report reads right now 20 the street ends. So, I mean, at a max 10 by 10

21 it's 10 by 10 is the maximum size for a box. 21 that's the biggest it can ever be. Obviously they
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~ can be smaller. 1 and where?

2 MEMBER KNIGHT: So it will be the City's Z MEMBER CHASE: You got me, then you have

3 discretion? 3 one on Third Street, the other spray paint artist,

4 CHAIRPERSON: Yeah. I mean, and I assume ~ and then the other large shows are mainly down south

5 Terry is not going to go out there and just mark the 5 on South Division.

6 boxes off and that's going to be it. The City 6 MEMBER KNIGHT: Do they use 10 by 10

~ Council will have to address the City engineer's ~ square foot?

8 recommendations in this and decide. And I mean, the 8 MEMBER CHASE: They use larger because of

9 City Council may say 10 by 10's too big. We're 9 what they do. They utilize pretty much almost the

to going to do two by t~~o. Ultimately all we're doing to entire South Division Square.

i l is giving the City what we felt came out of this but 11 MEMBER I~]IGHT': So these are people at

12 they obviously, I mean, or they can say the space 12 South Division Street you refereed to earlier?

t3 can be 10 by 30. But this is what we have gleaned 13 MEMBER CHASE: Yes. But North and South

la in this. ld Division, Pacini's taken pictures but the only

is MEMBER ROTHERMEL: When we're saying, just 15 people I know of is me and the other spray paint

16 for clarification, the 10 by 10 space is for what 16 artists that acquire, you know, 10 by 10.

17 the perfoi~rner will utilize, not what the entire 17 CI lAIlZPERSON: The magician.

1g space including customers? 18 MEMBER CHASE: But his actual space is

19 MEMBER GERACHIS: Once you get a group of 19 small.

Zo people around, it's going to be 30 by 30. Zo CI IAIlZPERSON: He takes up a big space.

21 CIIAIIZPERSON: Yeah. But the people around 21 MEMBER KNIGHT: Because of the --
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1 it are not in question at this point. 1 CI IAIRPERSON: Yes.

Z MEMBER ROTI~RMEL: Really the people 2 MEMBER KNIGHT: But using history you can

3 around it are some of the problems that we have. 3 perhaps limit it to three 10 by l Os and let it go at

~ The performers create that problem which creates `~ that and have a maximum of three 10 by l Os and maybe

5 another problem. That's why getting up to a 10 by 5 satisfy the Courts from the history aspect of it.

6 10 space, I mean, I just can't see, you know, Terry 6 MEMBER CHASE: If you try to maintain a

~ or Hal or whoever it is, they4•e going to need some ~ distance of at least two to three from the tram.

8 kind of guidance. We're going to say no more than 8 MEMBER KNIGHT: You said there were three

9 two and they're going to say all right, what size 9 guys using a 10 by 10 right now.

to does this have to be. You lmow? I don't know. I to MEMBER CHASE: Yeah. One's down south, me

t t think we need to be clearer with -- I I and -- we're pretty much right on, if we recommend a

12 MEMBER GERACHIS: They should at least be 12 10 by 10 we got to say how far fi•om the tram.

13 four feet away fiom any ham lane because if people 13 MEMBER ROTHERMEL: Well, you know, some

1~+ have to move every time -- I`~ other community had smaller boxes, a couple of

is CHAIRPERSON: That's addressed in the 15 larger boxes. I can't remember what community that

16 report and also the fire hydrants are addressed in 16 was but, you know, maybe that's a way of doing it.

17 the report and the benches are addressed in the 17 But maybe it's not --

18 t•eport. 18 MEMBER GERACHIS: Isn't that what you9•e

19 MEMBER I~IIGHT: How many 10 by 10 19 saying?

Zo performers or how many hundred square feet of Zo MEMBER KNIGHT: The Count has a history of

21 performers are out there? You and how many others Zl use, whatever. That's why I said there's three guys
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1 who do 10 by l Os. So that's how many -- 1 the three. You can still have a hundred square foot

2 MEMBER ROTHERMEL: Maybe it's not 10 by 2 and only two performers per street. I'd say no more

3 10. Maybe it's no more than a hundred square feet 3 than a hundred square feet per performer and allow

`~ or no more than -- or maybe it's a square footage 4 the City to determine the number of performers and

5 issue. Depending on how it fits, it might be an 8 5 boxes per street.

6 by 12 or -- 6 MEMBER ROTHERMEL: No. I think we need to

~ MEMBER CHASE: That's kind of why I went ~ come up with the number of performers.

8 with the percentage because even just that simple g CHAIRPERSON: The one we were just

9 square footage. Street by street is different. If 9 discussing was no more than 300 square foot boxes

to you limit it to 40 percent per street that solves a 10 based on the area. All in favor?

11 lot of that square footage issue, i l All right. Five oh.

12 MEMBER ROTHERMEL: No more than 300 square 12 Weekly license ar the registration ''

13 foot areas. You just picked up 4 square feet. 13 process. So we'd like them to register. In the

ld MEMBER CHASE: My main concern is I don't la report it says a week, so if you have another

1s Want that 10 by 10 because they're out on the is suggestion feel free to make it. I mean, as it sits

16 Boardwalk too far. 16 right now they register beginning Mondays. For the

i ~ MEMBER FIGHT: That's probably a hundred ~~ following week they get an assigned space. At the

18 square feet. 18 registration they provide some form of ID and they

19 CII~IIRPERSON: A hundred square feet based 19 give some description of what they are going to do.

Zo on its environment. Fire hydrants. 20 So as I've heard the conversation you're

21 MEMBER ROTf~RMEL: Based on the area that 21 fine with that part of it. And also at the

Page 83 Page 85

~ it goes within. There's going to be an area where 1 registration point you would like them to provide

2 they can get a hundred square feet and there's going 2 proof of insurance, hold harmless, and require some

3 to be an area where they can't get anywhere near 3 fee to accommodate the processing of that.

4 that. 4 MEMBER KNIGHT: I think the only problem

5 MEMBER CHASE: Believe it or not, if you 5 we've got is how many days can they have a space.

6 go two perfoi~rners per street all the way from Jolly ~ CIIAIltPERSON: Okay. Do you want to change

~ Rogers all the way up each one of those spaces can ~ the length of time that they can do it?

8 easily accommodate anywhere from 80 square feet to a 8 MEMBER ROTHERMEL: I would prefer to

9 hundred square feet all the way up. That's only 9 shorten it.

10 with two performers per block because the average 10 MEMBER GERACHIS: I would too.

it Width of the sheet is anywhere fiom25 to 35 feet 11 CIIAIFZPERSON: What do you suggest?

12 wide. 12 MEMBER GERACHIS: Logistically how do you

13 CHAIRPERSON: Is everyone good on that? 13 do it, though?

14 Don't set it 10 by 10 but no more than three 14 CHAIRPERSON: Then it becomes a question

is 100-square foot boxes based on the area and based on 15 of the logistics and what the City iswilling to --

16 the survey by the City. 16 MEMBER ROTHERMEL: Seven days is too long,

17 MEMBER ROTHEIZMEL: Within that, within our 17 right? That's what we kind of got a consensus.

ig area Ninth Street -- ~g MEMBER GERACHIS: Or they got a 7-day

19 MEMBER KNIGHT: First to Ninth. 19 permit --

Zo CI3AffZPERSON: All right. All in favor? Z~ MEMBER ROTHERMEL: Is this a permit?

z1 MEMBER CHASE: I would just strike down 21 CHAIRPERSON: The permit is pant of the
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1 amendment. 1 have to deal with that.

2 MEMBER ROTHERMEL: is it a seasonal permit 2 MEMBER CHASE: But you still have them

3 for one year or is it a seasonal permit for 3 wandering through the halls.

4 one week? I don't know the answer to that. Pm 4 MEMBER GERACHIS: We're creating jobs.

5 just asking. Do you know what I mean? 5 MEMBER ROTE~RMEL: Yeah, we're creating

6 MEMBER KNIGHT: My suggestion was to get a 6 jobs.

~ permit for the year. ff you sign up for that permit ~ MEMBER CHASE: I would say register on

8 it's good fi•om like May 1st to April 30th next year. 8 Monday, register on Friday. Those would be the

9 If you sign up for it in July it's still the same 9 days, right? Fridays for the weekend and Mondays

10 fee and it still expires on Apri130th of the next to for the week.

11 year. ~ 1 CI3AIFtPERSON: So when you register on

IZ CHAIRPERSON: A processing fee. It's not 12 Monday you're registering for Monday, Tuesday,

13 a license. 13 Wednesday, Thursday?

14 MEMBER KNIGHT: But then you've got to l~ MEMBER CHASE: Yes.

is come in and register for your spot, whatever we 15 CI3AIRPERSON: And when you register Friday

16 determine. 16 you`re registering for Friday, Saturday, Sunday.

17 MEMBER ROTF~RMEL: All right. It's a 17 Right.

18 yearly thing and it's a nominal kind of fee because 18 MEMBER CHASE: For Friday, Saturday,

19 it's just paying for that person to administer the 19 Sunday.

Zo process. 20 MEMBER ROTHERMEL: Pd rather split it up.

21 CHAIRPERSON: Um-hmm. 21 Td rather split it up with no more than two ar
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1 MEMBER ROTHERMEL: Ithinlc seven days is 1 ttu~ee days in the same location. I mean, I just

2 too long. Let's auction it off, Is it six? Is it 2 think that's where you --

3 five? Is it four? 3 CHAIRPERSON: I think at that point then

4 MEMBER I~]IGHT: Maybe it's twice a week. 4 you're, I think at that point it becomes a

5 Maybe you have a registration for the weekend. 5 nonstarter here. I mean, I think once a week is

6 Friday, Saturday and Sunday. And another 6 going to be a hard sell to the City. Twice a week

~ registration for Monday tluough Thursday. I mean, 7 is -- I mean, three times a week makes it very

8 City Hall is not going to be open on the weekend. g difficult to handle adminish~atively.

9 MEMBER ROTHERMEL: Right. Right. 9 MEMBER CHASE: Are we going to do this is

10 MEMBER KNIGHT: So you're not going to be to set it at one week? Are we able to come back in,

11 able to come in here on the weekend and get your ~ 1 say, mid-June when we actually have experience with

12 permit. So I don't know how else you split it. 12 the week registration thing and modify our

13 CI3AIRPERSON: That seems to be -- I mean, 13 recommendation?

i~ the most you're going to get is four days. 14 MEMBER ROTHERMEL: Our jurisdiction or --

ls MEMBER KNIGHT: Three and four. Three and IS MEMBER CHASE: I know it ends.

16 four. 16 CHAIRPERSON: To start with, why don't we

I~ CHAIRPERSON: Right. Does that work? 17 suggest the Monday ttu•ough Thursday and the Friday

18 MEMBER CHASE: My only worry is City Hall 18 through Saturday. That at least breaks the week up

19 being inundated twice a week with perfarmeis. 19 and you get two different people over the course of

Zo MEMBER FIGHT; Well, that's where our 20 week..

21 part-time employee is going to come in. That will 21 MEMBER KNIGHT: That's my suggestion. I'm
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i for that. 1 MEMBER CHASE: I would say if the

2 MEMBER GERACHIS: I think that's the best Z performer knows what is going to be at the street

3 of the alternatives. 3 leave it up to him knowing.

`~ CHAIRPERSON: Mark? All in favor? Four. 4 MEMBER ROTHERMEL: I think we need to

5 All right.. The no amplification thing, we kind of 5 delineate a space and I think we can delineate a

6 concluded amongst ourselves is, I mean, there's no 6 space that, we're letting the City figure out where

~ need even to amend that. Cutoff, insurance ~ the spaces are let's let them figure out how to

g liability, permit, no signs. We all good with not g delineate it.

9 putting up a sign saying -- all in favor of that? 9 CHAIRPERSON: How about delineating it

10 Five. ~~ other than painting it? Work?

11 Caroline Sheet. Allowing the performers 11 MEMBER ROTHERMEL: I don`t see how

12 to use Caroline Street as a -- 12 painting a line, you know, is --

13 MEMBER CHASE: You could allow them. I 13 MEMBER KNIGHT: How many years did we look

14 don't think any of them's going to actually use it. 14 at a painted --

ls Just because it's facing away fiom the Boardwalk. 15 MEMBER GERACHIS: It's almost like if you

16 CHAIRPERSON: It's in the report. 16 paint it they're going to use every bit of space

MEMBER GERACHIS: I understand what you4•e 17 they can. If you don't they may only stand there

18 saying, though. It seems like we endorse the event Ig with a guitar. So I think knowing where the space

19 then. 19 is is almost enough and then if they exceed it, then

Zo MEMBER I~IIGHT: They say to promote it but 20 they can be called out.

21 not endorse it. I don't understand how you promote 21 CIIr1IFtPERSON: Let's go back a little bit.

Page 91 Page 93

1 it and not endorse it. I don`t understand how you 1 When they register they will get rules and

2 get your audience back on the beach to look at this 2 regulations. They will also get a map that shows

3 performance. I don't really think the City should 3 them where the space is. So, I mean, I would prefer

~ have their Caroline Street amphitheater be used for `~ to see initially without it being painted and if it

5 street performers. 5 requires down the line they paint it --

6 CHAIRPERSON: Any problems with that? 6 MEMBER KTIIGHT: You said drop spikes. Did

7 Five-oh on that. Okay. ~ you --

8 Page 55, nonaggressive. 8 CHAIRPERSON: Yeah.

9 MEMBER HIVIGHT: Yeah. That's in the 9 MEMBER KNIGHT: -- literally paint nails

io previous law, I think. Ordinance. to or --

11 CHAIRPERSON: Are we all in agreement on 11 CHAIRPERSON: Yeah. I mean, they do it

12 that one? 12 all the time in the street. There's a way that they

13 Box delineation other than paint. And 13 can mark it other than painting it and other

I~ rope. i`~ than putting a line on the Boardwalk.

~ s MEMBER ROTHERMEL: Pm all for getting rid 15 MEMBER KNIGHT: I think it needs to be

16 of the ropes. 16 strictly marked. Something needs to be there.

1~ CHAIRPERSON: Okay. We're talking about 17 CHAIRPERSON: The amendment I have is to

1g something other than painting the boxes. Some other 18 delineate the space other than painting it.

t9 way of delineating where the boxes are. Do we 19 MEMBER KNIGHT: Visibly or whatever.

Zo paint? Are you guys all right with just painting 20 CHAIRPERSON: Are we all good with that

Z1 the boxes on the Boardwalk and being done with it? 21 one?
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1 MEMBER GERACHIS: Sure. i MEMBER KMGH'T: You put it at 40 percent j

2 CHAIRPERSON: All right. Five-oh again. Z you might not be able to get your 10 by 10 anyway

3 Mark has size of box and the percentage of street. 3 with somebody else. I think we've covered this. ~

4 I think we have addressed that. 4 The size is up to the City.

5 MEMBER CHASE: Yes. 5 CI IAIRPERSON: We've set the maximum and we

6 CHAIRPERSON: So you're good without 6 set the maximum number of large boxes and then it's

~ pushing that forward? ~ going to be based on their survey of what they can

g MEMBER CHASE: Yeah. I still think that $ do. All right. So we can cross that one off.

9 delineating a space should be percentage and that 9 Eliminate South Division fiom the regs.

to apply per street. That would be a good guidance for 10 NUMBER KNIGHT: We're making South

11 the City, 40 percent per performer all the way up. 11 Division a first come first served. How many

12 It's something for them to look at. It's a hard 12 performers are allowed on South Division?

13 number and it's a good recommendation for them to 13 MEMBER RO'THERMEL: Isn't South Division

14 proceed. And then it adjusts according to the 1̀ ~ that we ramp onto the Boardwalk?

is street. That's what we were looking at. We were 15 MEMBER CHASE: It's close but right to the
i

16 looking at that hard number to give them. 16 Boardwalk. On the west side there's no ramp,

1 ~ 40 percent width of that street, that would be a l~ emergency ramp. It's a loading dock. That's the

18 good hard number for whoever is out there measuring ~g main area where the juggler, the unicyclist, that's

lg to be able to go by. 19 their safe area. That's the best lace for them. 'p

Zo CHAIRPERSON: Any thoughts? 20 Any further north and they really become more of a

21 MEMBER FIGHT: What's this 40 percent? Zi hazard with the children and things like that,

Page 95 Page 97

1 How is that -- 1 especially with the unicycle being up high. And

2 MEMBER CHASE: Like if you have a 30-foot 2 traditionally they work it out themselves down

3 street, 40 percent is roughly 12 feet because then 3 there.

`~ you have the fire hydrant right in the middle 4 CHAIRPERSON: Would you consider them more

5 because you have 20-foot. You have a 20-foot 5 like a strolling entertainer than a placed

6 street, it's 40 percent of 20 feet is roughly 9 feet ~ entertainer?

~ wide. That way the 40 percent would itself adjust ~ MEMBER CHASE: I wouldn't call them

8 itself up and down the Boardwalk. It's that hard 8 strolling.

9 number I guess that we were looking for to give a 9 CHAIRPERSON: But they're more mobile.

io recommendation. Some kind of guidance for whoever 10 MEMBER CHASE: What do you mean by mobile?

11 is out there measuring. 11 CHAIRPERSON: Well, if you're on the

12 MEMBER ROTHERMEL: I j ust see the 12 unicycle you're moving around.

13 percentage thing I think is just too subjective. 13 MEMBER CHASE: Yeah. It's part of his

i~ MEMBER CHASE: If it wasn't, I mean, if we 1̀ ~ prop. He's an acrobat so it's kind of --

ls delineate the boxes whoever measures it they have 15 MEMBER ROTHERMEL: I don't like taking any

16 that 40 percent. Otherwise, trying to make it 16 space out of this except for emergency purposes.

17 universal, all our streets are different, to make it » CHAIIZPERSON: Okay.

18 universal 8 feet every street then you'll have some 18 MEMBER KNIGHT: If it's first come first

19 that are right on top -- 19 served, then anyone can show up there and kick this

z0 MEMBER GERACHIS: 40 percent may not work. 2~ guy out. The unicyclist has nowhere to go.

Zi Even -- 21 CHAIRPERSON: Ail right. Vote? Who is in
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1 favor of eliminating South Division Street and 1 We all know what the attention span is for tourists

2 making it first come first served? 2 out there. They don't watch their kids.

3 MEMBER ROTHERMEL: Eliminating? 3 MEMBER GERACHIS: How is the child going

4 CH~IIRPERSON: Taking South Division Street `~ to get hurt? Just tell me, I don`t know. I've

5 out of the regishation process and making it a 5 never seen it.

6 first come first served -- 6 MEMBER CHASE: No. I mean, no one has

7 MEMBER CHASE: That would also allow for ~ ever gotten hm~t because I had that rope. And

8 the ample alternatives -- 8 little kids, you know, even 3, 4 years old they've

9 MEMBER ROTT~R.MEL: If we4•e going to 9 been taught don't cross the line. Don't cross the

10 regulate it we're going to regulate it, to rope. It allows that --

~ i CHAIRPERSON: All right. We got it. i l MEMBER GERACHIS: I'm asking how would

1z That's 3-1. 12 they get injured? How would they if they --

13 Rope. In the task force report, 13 MEMBER CHASE: How would they?

14 preliminary report it suggests eliminating rope. 1`~ MEMBER GERACHIS: Yes. I don`t know what

15 Mark's amendment would be to allow rope. is __

16 MEMBER CHASE: Safety for me. 16 MEMBER CHASE: None so far have ever been

17 MEMBER ROTHERMEL: I don't like the idea 17 injured.

18 of rope, 18 MEMBER GERACHIS: How would they? I'm

19 MEMBER CHASE: We all know that we have 19 asking like what is the situation --

Zo fireworks out there. They rope offthe beach. 20 MEMBER CHASE: As soon as I see someone

21 CI IAIRPERSON: With caution tape. 21 coming in I stop and I shut down.

Page 99 Page 101

1 MEMBER CHASE: And caution tape. But ~ MEMBER GERACHIS: I understand that. But

Z either way they rope it off, they segment it. So 2 what is it that you do that could hunt them if they

3 you can't walk out there. Would you eliminate that 3 were to get in there?

`~ and allow the public to walk? `~ MEMBER CHASE: They couldn't get hurt.

5 MEMBER ROTHEI2MEL: It's actually, it's a 5 They would just --

6 function of a public safety official creating this 6 MEMBER GEIZACHIS: Then you don't need the

~ demarcation, and that's the difference. Here it's 7 rope.

g someone creating a demarcation for perceived safety 8 MEMBER CHASE: -- have their clothes

9 issues. 9 damaged.

10 MEMBER CHASE: I mean, the concept I'm Io CI-IAIIZPERSON: They would interfere with

~ 1 getting at is just because you don't like how a rope 11 what you're doing.

iz looks you're willing to sacrifice safety. 12 MEMBER CHASE: They're interfering.

t3 MEMBER ROTHERMEL: No. 13 MEMBER GERACHIS: It's really an

1`~ MEMBER GERACHIS: Personally you shouldn't 1`~ inconvenience for you. It's not a safety issue.

1s be allowed to do anything on the Boardwalk that 15 It's more of an inconvenience for you if they wander

16 requires being roped off. Quite fiankly, it 16 in,

17 shouldn't be so dangerous that a kid could wander in I~ MEMBER CHASE: If they wander in.

18 and get hurt. 18 MEMBER GERACHIS; I'm against the rope.

19 MEMBER CHASE: It's at a certain footage 19 MEMBER I~tIGHT: The rope is just lying on

Zo it's perfectly 100% safe what I do. It's just my Zo the Boardwalk, right?

21 concern is I know kids, I know the attention span. 21 MEMBER CHASE: Mine is elevated just
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1 slightly. It's about a foot offthe Boardwalk. 1 elevated ropes. Remove.

2 MEMBER GERACHIS: The rope is more for you 2 MEMBER ROTHERMEL: Or laying on the

3 to do what you do without being interfered with. 3 ground. ~a
~ MEMBER CHASE: And it's also for my crowd `~ MEMBER I~]IGHT: Or laying on the Bound. ,`;'

S control. It's also for safeguarding. Because I'd 5 CIIAIFtPERSON: That takes care of that.

6 rather be safe against any potential. 6 The rope stays as is in the draft report.

~ MEMBER GERACHIS: But I haven`t heard an ~ Okay. We talked about noise ordinance.

8 answer what's unsafe. g Generators. The draft report says to eliminate ~~

9 MEMBER CHASE: Nothing's unsafe. 9 generators. Mark has asked for generators to be

to MEMBER GERACHIS: Then you don't need a to retained in some form whether gas, solar. Any ~

11 rope. 11 discussion, more discussion on that?

12 MEMBER CHASE: It's always that unforeseen ~Z So it's stay with the report and ban

13 thing. A little kid could come cunning up. He 13 generators or have a discussion about allowing

to could jump in the middle of my painting when I'm 14 alternative generators.

is painting. 15 MEMBER GERACHIS: My vote is to ban

16 MEMBER ROTF~RMEL: I get what you're 16 generators.

i~ saying, Mark. But really you use the Boardwalk for 17 MEMBER ROTHERMEL: Ban generators.

18 your retailing of your pictures. 18 MEMBER KNIGHT: Ban generators.

19 MEMBER CHASE: I'm not a retailer. 19 CIIAIIZPERSON: Mark?

Zo MEMBER ROTI~RMEL: And you9•e selling Zo MEMBER CHASE: That goes against what the

21 them. You're in retail. 21 Fire Marshal actually said, but Pm against it.
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1 MEMBER GERACHLS: Do you accept credit i CHAII2PERSON: All right. I think we've

2 cards? 2 covered all of the amendments that we brought up in

3 MEMBER CHASE: Yes, I do. 3 our prior discussion. Is everybody good with what

~ MEMBER ROTFIERMEL: The point is you're 4 we have done for amendments to the report? Anybody

5 creating that space to protect the area that you're 5 have anything else for• the good of the cause?

6 displaying your merchandise, and I just don't want 6 MEMBER ROTHERMEL: We were talking about

~ to see rope and creating that space. ~ the possibility of having two or more people in the

8 MEMBER CHASE: Pve had people walk 8 same area. I mean, one person can't take nvo

9 tlu~ough my setup. Pve had people step in the 9 squares, correct?

to middle of it, i~ MEMBER CHASE: No.

ll CIIAIlZPERSON: All right. That's a ~i CHAIRPERSON: No. You get one per person.

12 philosophical difference. IZ MEMBER ROTHERMEL: Okay. I just wanted to

13 MEMBER CHASE: Yes. 13 make sure.

1~+ CHAIRPERSON: So Mark's amendment was 14 CHAIRPERSON: Nothing else? We all good?

15 allow ropes. 15 All right, great. So we need to vote on the draft

~6 MEMBER CHASE: Pd rather be safe than 16 report from the task force as amended. So are we --

sorry. 17 MEMBER KNIGHT: Before we vote, I think

1$ MEMBER GERACHLS: Philosophically Iwould ig the task force, I know this is -- our focus has been

19 like the ropes deleted. 19 this but I think perhaps it would be good to come

Zo MEMBER ROTHERMEL: Removed. 20 back later this summer and reevaluate what's going

21 MEMBER KNIGHT: I don`t see a need for 21 on and not totally dissolve ourselves. I don't know
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1 if we can keep ourselves going. 1 MEMBER GERACHIS: Second.

2 MEMBER ROTHERMEL: I don`t know if we can. 2 CHAIRPERSON: Thank you. Thank you, 3

3 I think someone else has to give us juice. 3
1

everybody. ''~

~ CHAIRPERSON: We can clearly add that to 4 (Proceedings concluded -- 2:42 p.m.)

5 our draft report that at some point during the 5
7

---------------------- '~

6 summer after some experience if the City drags a 6 j

7 new ordinance that they reconvene us and we have 7 I
8 another conversation. g

9 MEMBER KNIGHT: I think that's a good 9
3
~

io idea. 10

ti CIIAIRPERSON: Okay. ll

1z MEMBER ROTHERMEL: I'm for it. I'd wait 12

t3 until September rather than -- 13

1~ MEMBER GERACHIS: Pm for it. 14

15 CI IAIl2PERSON: So I need a vote on the 15

16 report, the drag report as amended. All in favor? 16

17 MEMBER GERACHIS: Make a motion. 17

18 CHAIl2PERSON: Go ahead, make a motion. Do 18

19 it the right way. 19

Zo MEMBER KNIGHT: Motion to accept the draft 20

Zi report as amended. 21
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i CHAIRPERSON: Second? 1 CERTIFICATE OF REPORTER

2 MEMBER GERACHIS: I second it. 2

3 CHAIRPERSON: All in favor? Show the vote 3

4 was 5 zero. The newt step in this is the report 4 I hereby certify that the foregoing is a

5 will be revised to show our amendments and then it 5 true and accurate transcript of the proceedings in

6 will be presented to the City Council and at that. 6 the aforementioned matter.

~ point we have done our job with the exception of 7

8 meeting later to discuss what happened. But at that g

9 point the City Council will take this and move 9

to forward and draft an ordinance if they feel like 10

it they want to, or they can leave it as it is. But 11 A1$'ed A. Betz, Cou1~ Reporter

12 we've given them the information they need now and 12

13 hopefully it's enough for them to craft an 13

1~ intelligent ordinance that eliminates some of the 14

is concerns that webe heard in these public hearings 15

16 and allows everybody, the private side and the 16

~ ~ performers, to work together and make the Boardwalk, 17

i$ or continue to make the Boardwalk a place where 18

19 people want to come, a vibrant place. With that 19

20 said, motion to adjourn? 20

Z 1 MEMBER ROTHERMEL: So moved. 21
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Ocean City Police Department
Ocean City, Maryland 21842

February 9, 2015

To Boardwalk Task Force

Via Ross Buzzuro
Chief of Police

From Mark A. Pacini
Lieutenant, Evening Watch

Subj Boardwalk Task Force —Public Hearing Presentation

Page ~ 1

It is with great pleasure that I meet with you as we attempt to make not only the boardwalk, but our entire

town a safe community for both citizens and tourists alike. As this task force moves forward I wish to share

with each of you that I am available on a 24/7 basis to answer any questions that may arise. Please do not

hesitate to call.

Additionally, I am in possession of an extensive quantity of relevant material that I would like to share. The

limited time afforded at the hearing will not allow me to present all of this material. Therefore, I have

included much of it in this packet for you to study in preparation for our work.

~0~--
t Mark A. Pacini

See Testimony &Attachments

i Police Department ~

'=~,~ Ocean City-Maryland
Lt. Mark A. Pacini ~ ~
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Introduction
My name is Mark Pacini. It is a pleasure to come before you as we join our efforts to make the Town of
Ocean City safer. I am a Lieutenant with our police department, and I have 25 years of experience policing
in Ocean City. The majority of my summer deployment assignments have been in the southern area of our
town which, as you know, includes our boardwalk. Beginning in 1989 my experience on the Boardwalk
includes patrolling by foot and bicycle. Additionally, I have worked as a plain clothes covert and semi-covert
operator with the narcotics and plain clothes operations. Since the early 1990's I have been responsible for
a squad of officers as a first line supervisor. Eventually I was assigned as the Southern District Evening
Watch Commander, responsible for the OCPD's largest patrol shift during summer configurations. The
majority of my work has occurred during the evening shift hours which encompass the 5:30 p.m. to 3:30
a.m. time frame.

Task Force Presentation
I come before you today to discuss ways that we can make our Boardwalk safer. I would like you to know
that I believe our Boardwalk is exceptionally safe. But there is always room for improvement.

Most important is that we make everyone's Boardwalk experience a safe one. Also of great concern is
today's 24/7 social media "trending" news environment. It is very important that we are acutely aware of
how we are perceived. The duty of this task force is to assure our tourist destination resort town is safe. But
we must also be keenly aware of public perception. Crime is an issue that we can tackle. But we cannot
forget the fear of crime, which has unfortunately landed our Boardwalk on the front pages of our
newspapers.

During November of 2014 I was fortunate to meet with attorney's from the Venable's law firm, the legal
team assisting the Boardwalk Task Force. Prior to that meeting they requested that I answer a series of
questions that would give all involved a better feel for the concerns of our community. I have included the
questions and my answers below, and have provided attachments and photographs to assist with
clarification. I have alphabetized my answers for ease of reference during my testimony. You should be
aware that I have a large amount of information that could assist you in making recommendations. The
quantity of material that I have collected during the past three years is far too voluminous to present here
today, but I would be glad to meet with each of you to share this information.

I would like each of you to know that I serve this community as a Lieutenant in the Police Department. As a
member of a paramilitary organization, it is my custom to adhere to a strict chain of command. I believe it is
important that I lay it all out on the table. It is my belief that without transparency we will not succeed. We
have a narrow window of time and opportunity to get this right. I want us to do so - as my fellow officers,
particularly the ones who patrol the area called the Southern District, have tremendous pride in our work
and concern for the safety of our citizens and tourist as well as the character of our city's Boardwalk.

That being said it is my belief that the street performers are not going away, although some would like to
see this happen. During my travels in the past few years I have seen street performers in New York City,
Washington D.C. and Orlando, Florida. I have witnessed the rights and privileges of our 1St Amendment
being tested right in front of our White House. One would think that during a time of heightened homeland
security —law enforcement could maintain a clear Pennsylvania Avenue. This is not the case. My
observation of events made me realize that there is no possibility of our eliminating street performers from
the Ocean City Boardwalk in the near future.

I would like to continue with my presentation. Please stop me at any time if you have questions.
Thank You.

Police Department Q
`~. ' Ocean City -Maryland

Lt. Mark A. Pacini ~ •
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Answers to Venable's Questions

G2uestion # 1
Identify what Judge Hollander's rulings have required the town to do with respect to
boardwalk regulation;

Answer

The two main requirements from the Hollander Decision:

A. Eliminated the requirement for performers to obtain a permit (from City Hall) to perform
on the boardwalk.

-This decision caused some issues with respeci to ga~~ging number of performers thai
would be performing on the boardwalk.

B. Gave performers the permission to sell their art.
Page 38 of the Hollander Memorandum Opinion:
"Chase's art and performance clearly constitute fully protected expression and his sale
of his own paintings is also fully entitled to the protection of the first amendment."

-This decision was cause for concern for Law Enforcement.
- Based on my experience 1 knew that giving the ability ro sell items on the boardwal{c
would cause great concern for our business owner s -ultimately tying up police
resources ro review and handy these types of complainfs. (These complaints srill
exist today!)

- Deterrninaiion of expressive material is still a daily review.

Question # 2
Identify what the town has done to implement the legislation that Judge Hollander
modified and that currently exists;

~1~-i~vv~~°

C. From the Law Enforcement Perspective
1. Instituted the "Gray Area Expressive Material Process." (Green Light Principal)
2. Created a log to keep an up-to-date of "daily" street performer requests.
(Page # 10)

3. Developed an education flyer of the new rules to be distributed to performers.
4. Met with merchants and cifiizens to educate them on the impact of the Hollander

decision.
5. Streamlined all performer requests to the Police Department — thru City Hall, with

final decision through Lt Pacini via City Solicitors Office. (No Exceptions)
-This request process was a significant undertaking as the Chief's Secretary fielded
all phone requests and forwarded to me via e-mail for review. Either I could render
a decision or 1 would have to forward to city legal for a ruling. There was no room

,~ ̀ ! Police Department
`~, Ocean City -Maryland

Lt. Mark A. Pacini ~ •
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for error here as denying one person the ability to perform could result in additional
law suits.

6. Limited enforcement to only a few officers (2013)
7. Conducted additional training for OCPD Supervisors (2014)

Question #3
Identify the problems that have arisen as a result of that implementation;

Ar~~uv~F•

OVERALL
D. Created uproar from merchants, citizens and tourists.
E. Generated a stream of negative press for our tourist destination.
F. Diverted valuable resources (Police, City Hall) to the Street Performer Problem."
G. Encouraged merchants to violate City Ordinance and conduct "Street

Performing Business" on the boardwalk for profit.

H. SPECIFIC ENFORCEMENT ISSUES — OCPD
1. Determining the exact definition of a performer.

- Selling books?
- CD's are allowed to be sold even when they are not performing?
- Person selling paintings —Should they be painting?
- Tarot Card Readers?
- Henna?
- Cartoon Characters? (Trademark Infringement)
- Stages, Platform, (Page # 12-14)
- Disc Jockey

2. Pertormer &Citizen Safety (Task Force Focus)
- Weapons Page (Page #14)
- Spray Paint Fumes
- Gas Generators (Page # 15)
- Gasoline
- Pole Dancing (Page #16)
- Using the Street
- Umbrellas
- Hula Hoop Performer asking Kids to do their performance
- Touching of Other Person body

- Face Painting (Page # 15)
- Henna
- Feathers in the Hair
- Hair Braiding
- Finger Nail Painting (Page 15)

- General Statement —about obeying all laws: Fed, State, Local,
- Proliferation of J-1 & F-1 Performers /Performing outside

Homeland Security Rules

'~' Police Department ~
~~ ~ Ocean City -Maryland

- Lt. Mark A. Pacini ~ ~
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4. Crowd Control (Task Force Focus) (Page # 17 -18)
- Can we move the crowd?
- Can we move the performer who is causing the crowd?

Page ~ 5

5. Payment
- What is allowed? Can they mark a price tag orjust collect tips.

6. Sign Display
- Zoning Ordinances
- Attaching to City Property

7. Foot Print of Performance area
- Fire Hydrant
- Rod Stuart Impersonation
- Chase
- Can Performers occupy City benches (Page #20)
- Chains, Ropes, Cones, Tip Buckets LED Lights

8. Business putting street performers to advertise the business
9. Age of Performer

- Children Safety and Parent supervision
10. Abandon Property

- Performers property lying on the boardwalk (What is the time Limit)
11. Cartoon Characters

- Kid Safety
- Sex Offender
- Unidentifiable

12. Commercial 1st Amendment Issue
- Handing advertisements from your property onto the City Boardwalk
- Handing out merchandise (Mardi Gras Beads) from property onto

the Boardwalk
13. Religious, Political, Philosophical -

- Anywhere but North Division Street?
- Pamphlet Display Cases

14. Noise Level of performers
Officers need an ordinance they can enforce in the Boardwalk environment

15. Thorough Definition —Expressive Material (Task Force Focus)

Question #4
Describe the current state of the law;

t~i~~ ~~,~~~ rr

I. The current state of the town ordinance with respect to street performers is
somewhat confusing for law enforcement personnel to enforce. Combine this
confusion with looming potential for civil liability; cripples law enforcement. The
following upgrade is needed: (Page # 21)
- Relay the Chase and Hassay incidents.

'p ~ ! Police Department ~
~~,~ Ocean City -Maryland
- - Lt. Mark A. Pacini •
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1. Define "performer"
2. Define what constitutes and what does not constitute a performance.
3. Lay out an ordinance with specific citing sections (E.g. Improper Location,

Selling of Non-expressive Material, violation of location etc... and all
issues cited in Letter "H" of this document)

4. The current ordinance lacks a clear cut section to cite.
5. The noise ordinance as it relates to street performers also needs to be

revamped.
(A review of City of Santa Monica Ordinance would be a good start)

Question # 5
Propose a legislative and/or other legal solution to the town's problems.

A~~v+✓~Y

J. Review of Hollander's decimation of Ocean City's Ordinance
K. Review of existing nationwide ordinances:

1. Myrtle Beach, South Carolina
2. Santa Monica, California
3. NY City Parks,
4. Fort Myers Beach, Florida
5. Any others recommended to the Task Force

L. Pass an updated ordinance to combat:
1. All previous mentioned issues.
2. Merchants conducting business on the Boardwalk as street performers.
3. The issues of foreign students performing in violation of Homeland

Security Rules.

M. Upon completion of the ordinance conduct a public relations media campaign to
inform performers, merchants and citizens.

Additional
Review of All City Ordinances
Overall Cleanliness of the Town and Boardwalk
Merchants Responsibility

Q~ Police Department
Ocean City -Maryland y

-- - Lt. Mark A. Pacini ~ ~
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ATTACHMENTS

~ ̀ ! Police Department ~ ,
Ocean City -Maryland y ~ .

Lt. Mark A. Pacini ~ •



Reportable Incidents

Below are the criminal incidents relating to Street performers for the Summer of 2014

(1) 2014-00-1502
On May 24, PFC Zurla responded to Somerset Street for the report of harassment and threats. A
henna tattoo artist wanted to make a complaint that an identified business owner had threatened
to kill him. Zurla was advised that the business owner then physically moved the complainant's
henna tattoo stand three feet. The business owner then placed his own henna stand next to the
complainant's and placed a sign that read "free henna."

(2) CC # 2014-00- 1519
On May 24, Lt Pacini cited a street performer ($100 municipal citation) for performing mid-block
between North Division and 1 St Street. The performer had been given a warning the day before
and was given a street performer flyer that explained the rules.

(3) CC # 2014-00- 3438
On June 21, RSO Fry responded to 1 St Street and Atlantic Avenue for the report of a theft. A
henna tattoo boardwalk artist advised that someone stole his backpack from his henna stand. The
complainant believed it was stolen while drawing a tattoo on a customer. Credit cards of the victim
were used in Ocean City on the same day as the theft.

(4) CC # 2014-00- 3688
On June 25, Officer Laughlin observed two Trimper's ride employees chasing after a subject. It
was determined that the suspect had stolen a Dew Tour sign. The Trimper's employees gave
chase at which time Laughlin placed the subject under arrest. During questioning the suspect
advised he was a face painter performer who was out of money and he was going to sell the Dew
Tour sign for $20 dollars.

(5) CC # 2014-00- 3737
On June 26, RSO Bowersox seized a henna stand at Caroline Street after itwas determined to be
abandoned for an entire day. The stand was transport to the police impound by OCPD vehicle.

(6) CC # 2014-00- 5112
On July 20, Sergeant Kelly was off-duty and on the boardwalk with his family. At Talbot Street he
observed a highly intoxicated subject interfering with the Gold Bicycle performer. The intoxicated
subject was moved away from the performer by a friend and the whistle of the performer. A short
time later Kelley observed the intoxicated subject run full speed at the performer, tackle him,
knock him off his bike and smash him to the ground in front of a large crowd. Kelley intervened
and called on-duty officers to make the arrest.

Q ~ ` Police Department ~ ~ ,
`~',~ Ocean City -Maryland

Lt. Mark A. Pacini ~ ~ __
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(7) CG# 2014-00-5853
On August 6, Lt. Pacini received information from a confidential source (CS #1) that an identified
business on the boardwalk was hiring people to wear costumes and stand on the boardwalk to
collect money. CS#1 was advised by the store manager that they would be paid $7 per hour to
wear a costume, take pictures with tourist and collect tips. At the end of their first night of
employment, CS#1 returned with the tip bucket and handed it over to the manager. The manger
refused to pay CS #1 and advised CS#1 that they had to work two nights in order to get paid.
Eventually CS#1 was paid but only for the partial time that they worked.

On August 14, Lt Pacini encountered a subject near the identified store. The character was in
violation of a city ordinance and was identified as a J-1 Student. This J-1 student advised that he
was being paid by the store to take photos and collect tips. Based on the investigation Lt. Pacini
cited the store manager and owner $1000 each for conducting business on the boardwalk. This
business was referred to the City Manager for a business license suspension hearing.

(8) CC # 2014-00- 6093
On August 11, Sergeant Grady issued a costume character performer a $200 municipal citation
for collecting money mid-block between Dorchester and Talbot Streets.

(9) CC # 2014-00- 6311
On August 16, two subjects watching the pole dancer bumped into each other causing one to
jump off the boardwalk onto the street end. A verbal altercation ensued in which fighting words
were used. Plain clothes officers witnessed the entire incident and made the arrest of the primary
disorderly aggressor averting an altercation during which news media was present and filming the
performer.

(10) CC # 2014-00- 6472
On August 20, RSO Miller responded to Somerset Street for the report of an assault. A street
performer who paints himself silver and juggles was approached by a subject who stood next to
him and heckled him and told him, "The gold guys is better." The complainant advised that a 70
year old woman asked the heckler why he was being such a jerk. The performer's father
intervened at which the heckler told the father, "If you touch me I'll gut you like a pig."

0 ~' Police Department
Ocean City -Maryland

Lt. Mark A. Pacini ~ •
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"Gray Area" Escp~e~ssive {Llaterial Pr~cess~

IXPF.E551 V E Ivl.'ITER W L ht UST hWL~E BEEN CREATE6, COM1~9 FQS ED, WRITTEN 8Y THE PERK *JTJ

WFid SELL, F.EMS, QF EXCFLANGcS THEM FOF A DONATION

INHERENTLY CONMIA`IICATNE (IvYc[Bfi31 [hct Can 6F 54L➢)

atdy Momin~ Utility apart from their casmmurecatare value

i. Boek-s

2. Pamphlets

3. Ca55~tteTep~S

4. CCft5~2d Ui5iS

5. G~gital vireo Dvc~

fi. Fairtings

i. PfiGtD~f2FYS

6. SCIlI~tUTES
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M1lOT 1PlHEREPtiLY COPotv1UNIC,~1"fIVE[~C+7A1 P1C3TSfl1TN~~c ITcMS}

pWD / OR

Have Mnee Than Tt~m~na~ vt~ty sari from th~r Cflmrn~mutative Vat~ae

2_ A~~~~aits S~. Lct~crsr

3.Artiae_cfC-:cViaa 10.taad=_=

4.SLhG`d_~ i1.1=•.•re'ry

s. aum Parma i2. Tcys

E. C~ 13. S~iiAn~mas

7. I!1r__SL-'

1_ TheUltimate"OnScene"DecisionmakeristheTrainedPoliceSupenrisar
2. Question5aboutFxpressiveMaterial—Posed to the Trained PoliceSuperrrisar

a. Same Material—Immediate YES

b. SomeNlaterial—IrnrnediateNO
3_ Questionable Expressive Material ~GrayRrea Expressive Material}

a. WILlBEALLOWED—Untiladeterminationismade

4. Determ6nat6vnProceas
a. Dra~van fntident#
b. Identifythe Artist
c. Narrative Description of theEXPERSSIVEM:~TER1ALbeingsoldwhichshouldbeaddedtothisiag
d. PhotographsrvithSmartPhone(AdministrativeOnly}

e. ForwardlnformationtoLTPACINtviaE-Mailforrevievr~
f. ENTER INFORMATION INTO EXPRESSIVE MATERIAL L06 BELOW
g. UPDATE THETQPOfTHISPAGEWHENYOUADDEDNEWINFORMATIONWITNDATEANDIDNUMBER

h_ Any pressing issue you can rail Parini at443-235-4423

Pertormances a[readv ruled on by the City So►icitor

YES NO

Keraoke Hair 6raidine

Karate Demonstrations ~,"`-- ""'"`-""'~"" "_;`

Face Painting Ma=safe iherepy

Balloon Sculptures F hoto Portrait Machines

ActorsN~hoask Citizensto Participate Wax Hand Dipping

Tarot Card Reading Handmade Walking Sticks

Palm Reading Key Chains/ lervelry Boxes

Distribution of "Free MealTitkets by Sun Spot (ANYWHERE on the Walk)

HennaTattoos Skateboards/Cutting Boards

Feathers Attached to Hair (Ruling Chat~ged &-6-12}
Dl's that "Suatchi~ig" manipulating music or has accompaniment

Handmade Masks

! Police Department
>~ ~ Ocean City -Maryland 

~-- - Lt. Mark A. Parini •
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Street Performer Calis for Service 2014

CFS
Officer 211
Citizen 44
TOTAL 255

t 1

NOTE: 2014 numbers only go through 8/7/14

Street Performer Calls for Service
4/1/2014 - S/21 f 2014

---
17

83~ -

~ Officer o Citizen

0 ~' Police Department
~.~ Ocean City -Maryland

- Lt. Mark A. Pacini •
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Foot Print /Stages / Platforr~ns
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Face Painting Card /Finger Nail Art (Not Allowed) /Gas Generators

Page ~ 15

~ Police Department
Ocean City -Maryland
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Pole Dancer

Pole Dancer Defense

_ Crowds

Police Department
Ocean City -Maryland

Lt. Mark A. Pacini
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Sign Display /Umbrellas / LigHting

Police Department
Ocean City -Maryland
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Use of City Peoperty
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Religious /Political /Philosophical

PEDDELING & SOLICIATING

Included below is Section 62 of the Town Code. An injunction issued by Judge Ellen Hollander
eliminated the enforcement of several portions of this ordinance. The areas highlighted in
Yellow were impacted by the Judge Hollander's injunction issued on September 9, 2011.

ARTICLE 1, - !N GENERAL

Sec. 62-1. -License required.

Sec. 62-2. -Limitations on commerce on the boardwalk.

Sec. 62-3. -Registration of persons exempt from license requirement.

Sec. 62-4. - Limitations on commerce on the boardwalk and immediately adioinin~ public areas.

Sec. 62-5. -Prohibited acts on boardwalk.

Sec. 62-6. -Manufacturers.

Sec. 62-7. -Applicability of general licensing provisions.

Secs. 62-8-62-30. -Reserved.

Sec. 62-1. -License required.

Except as herein provided, no person shall engage in or carry on in Ocean City, Maryland, the business,

occupation or activity of solicitor, distributor, peddler or hawker of any merchandise orcommodity

Police Department
Ocean City -Maryland

Lt. Mark A. Pacini
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upon the streets or sidewalks of Ocean City, without first having obtained a license for such business,

occupation or activity as provided for in ci~apter 14 article II, Licensed Occupations.

62-2

SHALL NOT ENFORCE as applied to any person engaged in the public sale rental or exchange for a

donafiion of Expressive Material as defined herein

Sec. 62-2. -Limitations on commerce on the boardwalk.

It is unlawful for any person, upon the boardwalk or upon its benches, stairs and other fixtures, to

engage in the public sale, rental or exchange for a donation of any goods, wares, merchandise,

foodstuffs, refreshments or other commodities or services.

62-3

SHALL NOT ENFORCE

Sec. 62-3. - Registra#ion of persons exempt from license requirement,

(a)

(1)

The City Clerk shall, upon the making of the required oath and upon payment of the administrative

fee, established by the Mayor and City Council, allow such person to register as an unlicensed solicitor

and shall issue an identification tag or card to such person. The Clerk may waive the making of the

oath and/or the administrative fee upon request supported by a valid reason. No person shall carryon

such activity without first having obtained the permit required hereunder.

~2)

Registration as an unlicensed solicitor shall be permitted during normal business hours of the Clerk's

office except for Fridays or the day before a city holiday, when the registration time shall be limited to

between 10:00 a.m. and 2:00 p.m.

62-4

SHALL. NOT ENFORCE as applied to any person engaged in the public sale rental or exchange for a

donation of Expressive Material as defined herein or

Sec. 62-4. -Limitations on commerce on the boardwalk and immediately adjoining public areas.

It shall be unlawful for any person upon the boardwalk or upon its benches, ramps, stairs and other

fixtures or upon the Caroline Street pad, or other street-end pads adjoining the boardwalk or upon

any other publicly owned surface or street situated within 75 feet of the edge of the boardwalk, or

upon South Division Street from Philadelphia Avenue west to the Bay or upon South First Street from

Baltimore Avenue east to the Boardwalk to engage in the public sale, rental or exchange for a

donation of any goods, wares, merchandise, foodstuffs, refreshments or other commodities or

services. This section shall not apply to operation in the restricted area of (1) city-owned or licensed

transportation services, (2) telephone service, (3) franchised concessions on city-owned property

which was constructed for such use, (4) franchised concessions on the beach for renting of beach

equipment and taking photographs, and (5) special events with permits approved by the Mayor and

City Council, for Somerset Street from Baltimore Avenue east to 75 feet west of the edge of the

Boardwalk, or for South Division Street from Philadelphia Avenue west to the Bay, or for South First

Street from Baltimore Avenue east to the Boardwalk.

Police Department
`~ Ocean City -Maryland ,,~

Lt. Mark A. Pacini r~~~~~
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62 — 5 (b) (9) (10)
As applied to any person engaged in the public sale rental or exchange for a donation of Expressive

Material as defined herein
SHALL NOT ENFORCE

Sec. 62-5. - Proi~ibited acts on board~l~alk.

(a)
The Mayor and City Council, having determined that the boardwalk is a major tourist attraction with

congregations of pedestrians and the boardwalk tram necessitating the regulation of the location of

activities, allowed hereunder, for public safety purposes, has determined that the best interest of the

public health, safety and general welfare is best served by limiting such activities to the area within the

extended boundaries of street ends.

(b)
It shall be unlawful for any person engaging in the permitted activity of peddling, soliciting, hawking or

street performing on the boardwalk to:

(1)
Exercise or perform such activity or display in any area of the boardwalk other than within the area

encompassed in the extended boundaries of the street ends.

~2)
Use anything other than portable tables or chairs for display purposes.

(3)
Set up any display on or within ten feet of tables, adjacent property entrance or exit, or boardwalk

tram lane.
(4)
Obstruct or block pedestrian or vehicular traffic, the entrance to ramps and stairways to the beach,

the entrance to comfort stations, the concrete pads on the east side of the boardwalk, public

telephones, or trash receptacles.
(5)
Reserved.
(6)
Violate the town's noise ordinances, after being warned by a police officer.

~~)
Connect to any municipal electric outlet or private electric outlet without the permission of the owner.

l$)
Use nudity, pornographic materials, or obscenity in any display or performance.

~9)
Conduct sales or exchanges as prohibited by section 62-4 hereof.

(10)
Set a price or fee or accept same for observing or participating in a display or performance, other than

being a tip the amount of which is not solicited.

(11)
Handout or distribute any advertising or promotional material which promote an activity, product or

service other than that which the peddler, solicitor, hawker or street performer is engaged in as an

integral part of the display orperformance. --~,

Police Department
Ocean City -Maryland

Lt. Mark A. Pacini
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(12)

Use animals, other than for legitimate ADA purposes, fire or other hazardous materials in a display or

performance.

(b)

Any person, partnership, corporation, unincorporated association, or other business entity who shall

violate any provision of this section or sections 623 and 62-4 hereof shall be deemed to have

committed a municipal infraction and be subject to the penalties provisions for municipal infractions

set forth in section 1-8(c) of this Code,

Sec. 62-6. -Manufacturers.

Nothing herein shall apply to manufacturers or employees and agents thereof, located and doing

business in this state, selling to licensed dealers or retailers within the corporate limits of Ocean City.

The provisions of this article shall apply to manufacturers making sales directly to the consumer.

62-7 As applied to any person ~vho in the absence of this injunction would be required to register as

an unlicensed solicitor pursuant to 62-3

Sec. 62-7. -Applicability of general licensing provisions.

(a)

The provisions of chapter 14, article II of the Code of Ocean City, being general licensing provisions

relating to business and trades, shall be applicable to all licenses under this article the same as if

specifically set forth herein. It shall be unlawful for any person, licensed or unlicensed, to hawk, peddle

or solicit on any city street or public way, boardwalk, beach or any parking lot unless specifically

exempted or excepted by chapter 14, article II or this chapter.

(b)

Any person who shall violate section 62-7(a) hereof shall, upon conviction thereof, be deemed guilty

of a misdemeanor and subject to a sentence of up to 30 days in jail or a fine of up to $1,000.00, or

both.

(Code 1972, § 72-7)

Stace luvv r~eferen~e— Penalties for ordinance violuiions, Ann. Code of Md. art. 23A, § 3.

Secs. 52-8-62-30. -Reserved.

0~` Police Department g,~
Ocean City -Maryland

- Lt. Mark A. Pacini •
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I. INTRODUCTION

A. The Issues That The Task Force Is Required To Study

The Task Force on Boardwalk Regulation (the “Task Force”) was created on

January 20, 2015 by unanimous vote of the City Council of Ocean City which adopted

Resolution 2015-1 directing that a task force be established and that it be composed of no

fewer than five members, including at least one street performer, each to be appointed by

the Mayor and approved by the City Council. The Resolution directed the Task Force to

hold public hearings, study and make recommendations in connection with:

(1) the impact of recent court rulings addressing regulation of the Boardwalk;

(2) steps that the Town of Ocean City has taken to satisfy those court rulings;

(3) issues that have arisen as a result of the Town’s implementation of those
court rulings;

(4) the current state of applicable law;

(5) any revisions to the Town Code needed to address issues relating to the
regulation of the Boardwalk.

The Resolution directed the Task Force to promptly report its findings and

recommendations to the Mayor and City Council.

B. The Composition Of The Task Force

The Mayor appointed the following persons as members of the Task Force:

(1) Greg Shockley, Chairman of the Task Force, owner of Shenanigan’s
Restaurant and Chair of the Maryland Tourism Committee;

(2) Mark Chase, Artist and Street Performer;

(3) Lee Gerachis, Owner of Malibu’s Surf Shop;
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(4) Frank Knight, Board Member of the Ocean City Development
Corporation;

(5) Bob Rothermel, Member of the Ocean City Downtown Association.

The City Council approved these appointments, and the Town government provided staff

for the Task Force.

II. THE TASK FORCE’S MEETINGS AND INVESTIGATIONS

The following is a description of the meetings held by the Task Force and the

scope of its investigation. This description has been taken largely from the transcripts of

the Task Force meetings which are attached as Exhibit 1.

A. Session 1: Thursday, February 5, 2015 1:00 PM

The Task Force members were introduced. The Chairman made some

introductory remarks regarding the recent history of Boardwalk regulation. He recounted

that in 2011 the City Council adopted an ordinance that (1) required all street vendors and

performers to confine their activities to the street ends, (2) required all street performers

to obtain a license from the Town, and (3) banned all sales by street performers and

vendors. That ordinance was challenged in federal district court. The lead plaintiff in

that case was Mark Chase, a Task Force member. The district court found that some

provisions of the ordinance were necessary to protect public health and safety, while

other provisions unnecessarily and impermissibly curtailed First Amendment rights to

free expression.

The district court issued an order enjoining enforcement of some portions of the

ordinance. (Included as Exhibit 2 is a copy of the district court Order issued, labeled

“Preliminary Injunction,” another document labeled “Consent Decree,” and a copy of the
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ordinance itself, which is codified in Section 62 of the Code of the Town of Ocean City.

Exhibit 3 is a copy of the district court memorandum opinion explaining its reasoning.)

In essence, the district court upheld that portion of the ordinance that restricted

street performers and street vendors to certain parts of the Boardwalk (the street ends,

with the exception of the end of NorthN. Division Street, from which vendors and

performers were excluded completely). The district court, however, struck down the

license requirement and ruled that the Town could not prohibit the sale of “expressive

materials” by street vendors and performers.

Task Force members initially discussed issues created by the Town’s attempt to

enforce the ordinance as modified by the district court’s ruling. For example, police

officers charged with enforcing the law often had to decide (and sometimes had difficulty

deciding) whether any given item sold on the Boardwalk was protected “expressive

material” or if a person was engaged in permitted expressive activity.

At the conclusion of this discussion, the Task Force identified the following issues

it would consider:

1. The effects of street performers and vendors on traffic circulation and the
use, safety and enjoyment of the Boardwalk.

2. The need for additional regulation of activities on the Boardwalk to address
health and safety, noise, and emergency access issues and the nature and
scope of such regulation.

The Task Force then identified the following witnesses from whom it would

request testimony:

1. Lt. Mark Pacini, Ocean City Police Department;

2. Shannon Tippett, Owner, Mug & Mallet Restaurant;
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3. Bill Gibbs, Owner, Dough Rollers Restaurant and Breakers Hotel;

4. Vicki Barrett, Owner, An Inn on the Ocean;

5. Jackie Ball, Owner, Park Place Hotel and Conner’s Beach Café;

6. Don Timmons, Dumser’s Ice Cream;

7. Yadigar Karsli, Owner, Love’s Lemonade;

8. Glenn Irwin, Director, Ocean City Development Corp.;

9. Hale Harrison, Harrison Group Resort Hotels and Restaurants;

10. Joseph L. Kro-ArtKroart, III, Ocean Gallery;

11. Todd Ferrante, Owner, Park Place Jewelers;

12. Bruce Krasner, Owner, T-Shirt Factory Stores;

13. Lt. Ward Kovacs, Ocean City Police Department;

14. Carrie Lynch, Eastern Regional Director, ASSE International Inc./Aspire
Worldwide.

In addition, the Task Force Chairman ruled that the Task Force would hear

testimony from any interested person and that written testimony could be submitted for

the Task Force’s consideration.

B. Session 2: Monday, February 9, 2015 6:00 pm

The Task Force heard testimony from 17 witnesses, who identified diverse issues

and proposed solutions. The testimony for each witness is summarized below.

(1) Lt. Mark Pacini

Lt. Pacini has worked in the Ocean City Police Department on various patrols for

approximately 25 years. (February 9, 2015 Hearing Tr. at 7.) Since 1990, he has been

assigned as the Watch Commander responsible for Ocean City’s largest patrol shift
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during the summer season (Id.) Lt. Pacini expressed his desire to make the Boardwalk a

safer place, while remaining cognizant of the Town’s public reputation given the 24/7

social media and trending news cycles. (Id. at 7-8.) Lt. Pacini brought a PowerPoint

presentation with him to aid in his testimony, and submitted it as an accompanying

memorandum for the Task Force. (A copy of these materials is attached as Exhibit 4.)

Lt. Pacini identified a number of issues that the Ocean City Police Department

currently faces. First, he noted that the current system does not allow police to gauge or

control the number of performers or crowd sizes on the Boardwalk. (Id. at 11.) Second,

Lt. Pacini and his officers have had a difficult time implementing the district court’s

opinion from Chase v. Town of Ocean City, Maryland, 825 F. Supp. 2d 599 (D. Md.

2011), in that on many occasions they have had difficulty determining what items being

sold and activities conducted on the Boardwalk are constitutionally protected. (Id. at 12-

13.) Lt. Pacini described the system in place to address these concerns post-Chase, and it

consisted of frequent communication between Lt. Pacini and Town AttorneyCity

Solicitor Guy Ayres as issues arose. Mr. Ayres would conduct research and make a

“ruling” on whether the activities by Boardwalk vendors and performers were allowed.

(Id. at 14-15.) Lt. Pacini also created an educational flier that listed certain protected and

unprotected items, and he handed out this flier to new and old performers alike in an

attempt to streamline the process. (Id. at 15.)

Despite these efforts, Lt. Pacini routinely encountered items or materials which

fell into what he termed a “gray area” with respect to their constitutional protection. (Id.

at 16.) Lt. Pacini remarked that he would receive emails or other communication on a

daily basis about what is protected and what is not. (Id.) Lt. Pacini acknowledged that he

spends quite a bit of time and effort on these issues by himself. (Id. at 19.) The reason

he handles this process by himself is so that other officers are able to conduct their
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regular duties. Overall, Lt. Pacini recognized that post-Chase, the Boardwalk ordinances

leave far too much gray area for viable and effective enforcement of the current laws.

(Id. at 31-32.) As such, he brought to light a number of additional issues to be addressed,

which are discussed below.

First, Lt. Pacini expressly requested that the Task Force consider a thorough and

clear definition of what is a “performer,” what constitutes a “performance,” and what

“expressive material” is permitted on the Boardwalk. (Id. at 28, 32.)

Lt. Pacini explained that he and his department discovered last year that the

current state of the Boardwalk has led to merchants violating Town ordinances and

conducting “street performing businesses” on their own. (Id. at 19-20.) One example of

such an activity is merchants hiring international students to work as henna tattoo artists

on the Boardwalk, in apparent violation of the students’ J-1 visa restrictions. (Id. at 19,

25-26, 34.) In response to this situation, Lt. Pacini has attempted to cite the businesses,

or even go after their business licenses, but the cumbersome administrative process has

kept him from effectively pursuing this option. (Id. at 35-36.)

The reason some merchants are inclined to take such measures to conduct these

“street performing businesses,” stems from the tension between business owners and

street performers and sellers of expressive material. Lt. Pacini described these tensions

and shared the story of the performer who set up his henna tattoo stand directly across

from a Boardwalk store that sold henna tattoos inside. (Id. at 36.) The performer’s

actions resulted in an altercation between performer and merchant where the business

owner threatened to kill the performer if he would not move. (Id.)

Lt. Pacini requested the Task Force to investigate and address whether the

following conduct can be constitutionally regulated or banned: (1) activity that requires
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the touching of others, such as face painting, henna tattooing, hair feathering, or hair

braiding, (2) performers’ use of gas generators, spray painting materials, LED lights, and

benches and walls along the Boardwalk, and (3) the noise levels of performers and their

amplifiers. (Id. at 22, 24-25, 27-28.) Furthermore, Lt. Pacini expressed his concerns

about performers erecting stages/platforms or roping off areas for their performances,

performers/street merchants leaving unattended materials and possessions for extended

periods of time on the Boardwalk, and of the Town not knowing the identity of the

costume wearing street performers whose faces are hidden from the public. (Id. at 21, 25,

26.) A final concern of Lt. Pacini was whether the Town needs to regulate the age of the

performers by requiring underage performers to obtain parental consent and/or

supervision prior to performing. Similarly, he observed that some performers invited

children to participate in their acts with them and wondered whether the Town should

prevent performers from interacting with minors, without first getting consent from the

minors’ parents. (Id. at 22, 26.)

(2) Lt. Ward Kovacs

Lt. Kovacs is a member of the Ocean City Beach Patrol who has worked in Ocean

City for 33 years. (Id. at 38.) The majority of his testimony focused on the issues he has

experienced with respect to Dorchester Street. (Id. at 39.) Since 1992, Dorchester Street

has been the primary access point for the emergency response units to the beach. (Id.)

Lt. Kovacs informed the Task Force that the Beach Patrol is located by Dorchester Street

and the Boardwalk, and on average, they conduct anywhere from twenty to forty

Boardwalk crossings per day at Dorchester Street. (Id. at 39-40.) This equates to roughly

three thousand crossings at that location each season. (Id.) These crossings are made by

the department’s ATVs, SUVs, and pickup trucks. (Id. at 39.) During these crossings,

Lt. Kovacs stated that the officers encountered performers roughly one-third of the time.
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(Id. at 41.) While the performers blocking the pathway for the crossings is generally a

mild inconvenience to the officers bringing materials to the beach, there have been times

when an officer’s response to a life-threatening situation has been delayed. (Id.)

In particular, Lt. Kovacs described occasions when emergency vehicles were

delayed in responding to potential drownings. (Id. at 43-44.) On one occasion, a

Sergeant observed a swimmer face down in the water and initiated a response. (Id. at

43.) When Lt. Kovacs attempted to respond with an emergency vehicle crossing

Dorchester Street, a large crowd by a performer delayed Lt. Kovacs in his attempt to

cross the Boardwalk. (Id. at 43-44.) As a result, a Sergeant was left by himself in the

heavy surf attempting to aid the unconscious drowning victim. (Id. at 44.) A similar

situation arose later, but then it was Lt. Kovacs who was left alone attempting to save a

swimmer as the Sergeant was delayed in attempting to cross Dorchester Street to aid him.

(Id.)

Given these events and the life-threatening risks created by congestion at

Dorchester Street, Lt. Kovacs requested the Task Force to consider prohibiting

performances on the street end of Dorchester Street. (Id. at 44-45.) Prohibiting

performances at this street end would afford emergency response vehicles the safest and

quickest access to the beach without unnecessarily delaying their responses. (Id. at 46.)

To support his position, Lt. Kovacs also provided photographs of the type of congestion

that Town officers and police are encountering in attempting to cross the Boardwalk.

(These photographs are attached collectively as Exhibit 5.)

Lt. Kovacs explained that, while he understood the need for and value of street

performers, in the interest of safety, Dorchester Street may not be an appropriate place for

such activity. (Id. at 47.) Lt. Kovacs has witnessed times where street performers have
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made eye contact with department officials attempting to cross Dorchester Street and

refused to move while claiming that they had a right to be there. (Id. at 42.) Lt. Kovacs

stated that street performers sometimes impede emergency vehicles even when they do

not have a large crowd. (Id. at 51.) Many times, performers set up a booth or stand, or

have speakers with chords that require time to pack up and move before the response unit

can cross the street. (Id.) With that in mind, Lt. Kovacs requested that the Task Force

consider a proscription of all street performances on Dorchester Street.

(3) Glenn Irwin

Mr. Irwin is the Executive Director of the Ocean City Development Corporation.

(Id. at 55.) Last year, Mr. Irwin saw more street performers in Ocean City than he had

ever seen in his 15 years in the Town. (Id. at 56.) He believed that the large number of

performers has caused the Boardwalk to reach its saturation point. (Id.) He has also

witnessed performers setting up in the early morning hours to lay claim to their spots or

roperoping off certain areas. (Id. at 58.) These performers have become territorial and

increasingly focused on capturing and retaining what they perceive to be the prime

locations on the Boardwalk. (Id. at 58-59.) At the same time, he has received complaints

from merchants who are selling the same goods as some of the performers, but have the

added expenses of rent and other licensing requirements. (Id. at 57.)

To solve a number of these problems, Mr. Irwin proposed a rotation of the

performers through a lottery system. (Id. at 59.) The lottery system would randomly and

fairly spread out the performers and alleviate the repetitive nature of some of the

performances. (Id.) The spaces designated using this lottery system would also be drawn

in such a way as to prevent the blockage of emergency access points to the beach and

other entrance ramps to the Boardwalk. (Id.)
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(4) Joseph Kroart, III

Mr. Kroart works at the “Ocean Gallery” art studio that is owned by his father.

(Id. at 62.) Mr. Kroart’s main desires are to ensure (1) the health of the tourism economy

in Ocean City, and (2) that the visitors are safe. (Id. at 64-65.) Mr. Kroart recognized the

value of street performers to the experience of Ocean City tourists, but cautioned the

Task Force that visitors routinely think of the Boardwalk as a single representative entity

of the Town, meaning that they believe all businesses and performers alike are employees

of the Town. (Id. at 66-67.) To that end, Mr. Kroart wanted the liability of the

performers versus the Town to be addressed. (Id. at 67.)

Mr. Kroart declared that the Town has a compelling interest in protecting its tax

base by ensuring that the merchants who pay for prime real estate on the Boardwalk are

viable. (Id. at 71.) This economic interest, in Mr. Kroart’s opinion, bolsters any argument

for regulation of the street performers. (Id.)

In terms of regulation, Mr. Kroart believed that there should be an identification

requirement for the costumed characters. (Id. at 68.) Mr. Kroart was also in favor of

regulating body paint applied to the skin. (Id.) Finally, he suggested that performers be

required to carry insurance in order to mitigate any potential harm. (Id. at 70.)

(5) Vicki Barrett

Ms. Barrett is the owner of “An Inn on the Ocean,” and also works with the Ocean

City Development Corporation. (Id. at 73.) Ms. Barrett acknowledged the importance

and value of street performers, but also understood that merchants are losing money due

to the current system in place. (Id. at 74-75.) One merchant informed Ms. Barrett that he

lost up to $30,000 last summer alone. (Id. at 75.) She stated that a lot of the angst from

merchants results from the fact that they are required to pay rent, licensing fees, display
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fees, taxes, and adhere to a number of regulations to which street performers do not. (Id.

at 75-76.) Ms. Barrett also identified safety issues as a concern of hers by virtue of not

knowing the identities of the costumed characters whose faces are covered. (Id. at 76.)

Ms. Barrett proposed a system rotatingto rotate the performers so as to prevent the

same acts from performing in front of the same stores each day. (Id. at 77-78.) Ms.

Barrett expressed that some of her customers have complained about this very fact. (Id.)

Additionally, in the interest of public safety, Ms. Barrett recommended a registration

system so that the identities of all performers are known. (Id. at 78.)

(6) Kitty Wyatt

Ms. Wyatt owns “Sassy Beachwear,” located on the corner of Dorchester Street

and the Boardwalk. (Id. at 82.) Ms. Wyatt has had both positive and negative

experiences with performers on the Boardwalk. While some performers have been

respectful of her requests to move to keep them from blocking the entrance to her doors,

others have refused to give up spaces because they claim that have a right to be there.

(Id. at 82-83.) This results in business being taken away from her store. (Id. at 83.) Her

business is affected because the performer’s crowds block the entrance to her store, and

she has received complaints from customers that they were unable to find her store

because of these crowds. (Id. at 86-87.) Ms. Wyatt has also witnessed the same thing

happen in front of the Candy Kitchen. (Id. at 87.)

Ms. Wyatt has also witnessed a performer refuse to move when a lifeguard vehicle

tried to return from the beach. (Id.) Ms. Wyatt has also witnessed performers get into

arguments with one another, directly across the Boardwalk in front of her store. (Id. at

83-84.)
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(7) Yesim Karaman

Ms. Karaman is a Town employee whose family owns the “Golden Plate”

restaurant at First Street on the Boardwalk. (Id. at 89.) Ms. Karaman recognized that

many merchants are upset about paying rent and taxes while the performers do not have

to do so, but she also understood that protecting First Amendment free expression is

important. (Id. at 89-90.) The goal of Ms. Karaman’s family is to make money to pay

rent, take care of the family, and help to maintain the family-friendly environment of

Ocean City. (Id. at 90.)

Ms. Karaman, however, has experienced and witnessed a number of problems due

to the street performers, which she shared with the Task Force. Specifically, performers

have cursed at Ms. Karaman after she asked them to turn their music down. (Id. at 91.)

Ms. Karaman, her mother, and her sister have suffered headaches from the spray paint

fumes from the Boardwalk, and her mother also suffers from asthma, which is

exacerbated due to the fumes. (Id.) Additionally, she has witnessed store fronts being

blocked continuously due to the large crowds, and she vividly recalled a situation where

paramedics could not respond to an emergency call on the beach because of the setup of

the street performer on the Boardwalk. (Id. at 92-93.)

In response to these issues, Ms. Karaman proposed a rotation of the street

performers that also limited their performance areas to certain designated spaces on the

Boardwalk. (Id. at 90, 93.)

(8) Christine Lieb

Ms. Lieb is an Ocean City resident and a “Boardwalker,” who walks the boards

approximately 280 to 300 days a year. (Id. at 94.) She wanted to give the Task Force her

perspective as a citizen, as opposed to a performer or merchant. (Id.) In her opinion,
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restaurants and stores are losing business due to the fact that certain performers are

working in front of their locations. (Id.) Ms. Lieb also spoke of the overcrowding that

has prevented her and her husband from walking the Boardwalk as they have in the past,

forcing them to inch their way through the crowds. (Id. at 95.) Additionally, Ms. Lieb

and her husband have also been antagonized by performers when they have to walk

through their circle shows.

Ms. Lieb also reported witnessing performers getting into public arguments with

one another. (Id. at 94-95.) On one occasion, a young banjoist and a young guitarist had

a heated confrontation with a lesser talented violinist who was verbally abusive to the two

younger musicians until they eventually left. (Id.)

(9) Arlo Hemphill

Mr. Hemphill is a resident of Ocean City whose family owns a number of stores

on the Boardwalk. (Id. at 96.) Mr. Hemphill spoke in favor of rotating performers, and

perhaps even having spaces highlighting the most talented performers that draw the

largest crowd. (Id. at 97.) Mr. Hemphill also suggested developing the area around

Sunset Park so that it may be seen as a desired venue for performers, similar to Mallory

Square in Key West, Florida. (Id. at 98.)

(10) Brian McCarthy

Mr. McCarthy is a resident of Ocean City, who wanted to let the Task Force know

that due to the large crowds gathered around the performers last year, he and his wife

experienced the most difficult times walking the Boardwalk since they have been in

Ocean City. (Id. at 98-99.) To address this, Mr. McCarthy proposed rotating the

performers to certain areas, which provideswould provide a variety of shows along the

Boardwalk while freeing up space for Boardwalk pedestrians. (Id. at 99.)
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(11) Michael Cantine

Mr. Cantine is the owner of “Fat Cats Airbrush,” a store on the Boardwalk where

customers can purchase airbrushed paintings on articles of clothing like t-shirts and hats.

(Id. at 100.) Mr. Cantine’s main frustration with the current state of street performers is

that he, as a commercial store owner, is required to pay taxes, insurance, rent, and

employee salaries, but the street performers are not. (Id. at 101.) Simply put, he did not

believe the current state of the Boardwalk to be fair. (Id. at 105.) He has lost employees

due to the ability of street performers to have a presence on the Boardwalk to dodoing the

same things that his store does, but without the same expenses. (Id.) In his estimation,

there is too much gray area about what is considered “art”, and what is protected as “free

speech,” and he would like a clear definition of what is protected and what is not. (Id. at

102-103.)

(12) Earl Cantine

Mr. Cantine is the owner of “Big Island Airbrush,” a store on the Boardwalk that

offers the same goods and services as “Fat Cats Airbrush.” (Id. at 106.) Mr. Cantine

discussed the health hazards of the henna products being used on the Boardwalk, and

how it is differentthey differ from true henna paint. (Id. at 107.) Mr. Cantine also

recognized that changes needed to be made due to the public safety hazards created by

the blockage of emergency access roads. (Id.)

To address these concerns, Mr. Cantine proposed a lottery system with rotation of

performers that promotes fairness while also relieving congestion on the Boardwalk. (Id.

at 106.) Further, Mr. Cantine advocated for a permit process and/or a registration system

that allowed the Town to know the identities of all performers. (Id.) Mr. Cantine also

requested that the Task Force provide a clear definition of what constitutes a

“performance,” and how that is different from what is considered “retail.” (Id. at 107.)
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Lastly, Mr. Cantine urged the Task Force to consider the Town’s liability via the street

performers and act appropriately to ensure the Town is covered on that front. (Id. at 106-

107.)

(13) Anne Marie Constable

Ms. Constable is the Director of the J-1 Exchange Program in Ocean City.

Ms. Constable expressed that the program is focused on the safety of the students and

their ability to have a positive cultural experience in the United States. Nonetheless,

Ms. Constable expressed her fear of the exploitation of these students at the hands of

merchants on the Boardwalk. (Id. at 111.)

Ms. Constable advised that a number of Boardwalk merchants have hired visiting

students have been hired to be costumed characters by Boardwalk merchants and are paid

them under the table in cash. (Id. at 109-110.) Ms. Constable recognized that this type of

activity is in violation of the students’ J-1 visa restrictions. (Id.) Ms. Constable testified

that on more than one occasion she has had to venture to the Boardwalk and physically

remove students who are working on the Boardwalk in varying capacities. (Id. at 110-

111.) She expressed a desire to prevent this from happening, and made herself available

to the Task Force to help in any way that she can in order to ensure the safety of these

students and keep them free of exploitation. (Id. at 111-112.)

(14) Randy Grimm

Mr. Grimm is a musician and performer who has spent many years visiting Ocean

City with his family. (Id. at 117-118.) Mr. Grimm did not propose any specific

solutions, but shared his stories highlighting the value of street performers, and what they

contribute to the family-friendly atmosphere and environment of Ocean City. (Id. 118-

120.)
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In particular, Mr. Grimm shared the story of a child named Kevin, who suffers

from Down syndrome. (Id. at 119.) On one day while Mr. Grimm was performing,

Kevin stood and watched the performance quietly from nearby. (Id.) A short while later

Kevin’s grandfather indicated that Kevin wanted to sing as Mr. Grimm continued to play

music. (Id.) Mr. Grimm invited Kevin to stand next to him and do so, which Kevin did.

(Id.) Kevin then sang boldly and proudly in a foreign language that Kevin’s own family

was not familiar with, yet he drew the biggest crowd Mr. Grimm had received all season

long. (Id.) At the end of the performance the crowd gave Kevin quite a few dollars in

tips, which Kevin happily put in Mr. Grimm’s tip bucket. (Id.) Prior to leaving, Kevin’s

family informed Mr. Grimm that watching Kevin sing with Mr. Grimm was the highlight

of their vacation that year. (Id.) For Mr. Grimm, the point in sharing such a story is that

street performers have a value to visitors of Ocean City, and while he understood that

there are safety issues and problems arising due to street performers, he wanted to remind

the Task Force that these performers are a valuable part of the Ocean City experience as

well. (Id. at 120.)

(15) Dan Troiano

Mr. Troiano is the owner of “Dimensions,” a clothing, tattoo and piercing shop on

the Boardwalk. (Id. at 120.) Mr. Troiano identified the obstruction of the free flow of

pedestrian traffic and overcrowding as the main issues caused by the current state of

street performers on the Boardwalk. (Id. at 121.) He has received complaints that

visitors are unable to find his store due to the high volume of people on the Boardwalk in

front of his store that block his entranceway while they watch the street performers. (Id.

at 123.) Mr. Troiano also complained that the second floor of his store smells like spray

paint, which affects his customers as they wait to receive tattoos or piercings. (Id. at

122.) While he did not expressly propose any solutions, Mr. Troiano appeared to agree
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with Member Chase’s suggestion to move all performers to the east side of the

Boardwalk to prevent the above-described situations from happening. (Id. at 124-125.)

(16) Bruce Leiner

Mr. Leiner is the owner of the “Candy Kitchen” stores in Ocean City. (Id. at 126.)

Mr. Leiner has lived in Ocean City for 45 years, and he recognized that Ocean City is a

family town, and as such, safety and keeping the family-friendly environment should be

the primary concerns for the Town officials. (Id.) With that in mind, Mr. Leiner

proposed that performers be prohibited from roping off areas and blocking entrances or

ramps to buildings and stores. (Id.)

To best achieve these goals, Mr. Leiner proposed having performers set up and

perform exclusively in designated spaces on the east side of the Boardwalk. (Id. at 127.)

These spaces would be made in consideration of a minimum distance from the fire

hydrants already on the Boardwalk. (Id. at 127.) Mr. Leiner also advocated for a lottery

and rotation system with regards to performers and these spaces. (Id. at 128.) In Mr.

Leiner’s view, a rotation of the performers and lottery is a fair and necessary way to

protect an individual’s right to freedom of speech, while also solving the problems that

currently affect the Boardwalk. (Id.)

(17) Bill Campion

Mr. Campion has been a performer on the Boardwalk for decades. (Id. at 130.)

Today, he specializes in making balloon animals, although over the years he has also

performed as a clown, ventriloquist and magician. (Id.) Mr. Campion believed the most

glaring issues on the Boardwalk to be the overcrowding of performers and the fact that

costumed characters are able to mask their identities. (Id. at 130, 132.) In response to

these problems, he suggested that (1) performers not be allowed to cover their faces,
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(2) performers be required to perform in designated areas on the Boardwalk, and (3) these

designated areas should include locations that are currently being underutilized, such as

the area by the arcades. (Id. at 130, 132, 135-136.)

C. Session 3: Wednesday, February 18, 2015 1:00 PM

The Task Force heard testimony from 13 witnesses, who continued to identify

issues and proposed solutions. The testimony for each witness is summarized below.

(1) David Hartley

Mr. Hartley is the Fire Marshal for the Town of Ocean City. (February 18, 2015

Hearing Tr. at 4.) Mr. Hartley’s testimony centered on the use of gasoline powered

generators and the ability of the fire department to access fire hydrants on the Boardwalk.

(Id. at 5-7.) Mr. Hartley also provided the Task Force a memorandum of Fire Marshal

Recommendations that discusses the topics on which he testified, which are summarized

below. (A copy of this memorandum is attached as Exhibit 6.)

In years past, the Fire Department has run into issues where it has observed

potential fire hazards, and all individuals spoken to were cooperative with any

department intervention. (Id. at 4.) Nevertheless, Mr. Hartley expressed a desire to

ideally get to a point with a clearly written code that provides for enforcement on the part

of the Fire Department or Police Department in the event that individuals are not so

cooperative. (Id. at 5.)

Mr. Hartley stated that, while generators may be used safely in accordance with a

manufacturer’s recommendations, he has concerns regarding their fueling and refueling

on such a densely populated area like the Boardwalk. (Id. at 5.) Mr. Hartley left it up to

the Task Force to consider prohibiting the use of generators. (Id. at 6.) He recommended
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that if generators were to be permitted on the Boardwalk, that combustible or flammable

liquids be kept approximately five feet away from them. (Id. at 6-7.) Mr. Hartley also

expressed concern about generators with respect to their exhaust and hot manifolds,

which members of the public might encounter and burn themselves if they are not

regulated properly.on. (Id. at 7.)

Member Chase suggested that street performers using generators could be required

to use a service log to assist the Fire Department in ensuring the generators are up to

code. (Id. at 8.) Mr. Hartley confirmed this would assist the Fire Department.

If generators are to be permitted, Mr. Hartley made it clear that any fueling and

refueling of generators would have to be done off of the Boardwalk, in an area that isn’t

heavily traveled by pedestrians. (Id. 8-9.) Additionally, Mr. Hartley noted that sizes of

generators may vary, and as they get larger in size they are noisier. (Id. at 10.)

With respect to fire hydrants, Mr. Hartley recommended that in addition to

keeping performers minimum distances away from fire hydrants, he would like a clear

path to be available to members of the department at all times. (Id. at 12.) Mr. Hartley

also suggested that performers should not be permitted to obstruct access to fire hydrants.

(Id.)

(2) Blaine Smith

Mr. Smith is the Assistant Planning Director for Ocean City, and he has been

Ocean City’s Zoning Administrator since 1985. (Id. at 13.) Mr. Smith provided a history

of zoning restrictions for the various districts in Ocean City, including the commercial

zones along the Boardwalk. (Id. at 14-16.) Specifically, Mr. Smith described the outdoor

display restrictions on commercial businesses on the Boardwalk, and stated that the
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restrictions promoted public health, safety, and welfare, and served a legitimate public

purpose of safeguarding tourists and families that visit. (Id. at 17, 24.)

Mr. Smith recognized that each year the crowd congestion increases with the

number of performers on the Boardwalk, and this congestion has created issues for the

businesses adjacent to the Boardwalk. (Id. at 19.) Mr. Smith did not specifically offer

any solutions or speak to the constitutionality of performer vending of expressive

material. (Id. at 20.)

(3) Todd Ferrante

Mr. Ferrante is the owner of “Park Place Jewelers” on the Boardwalk between 2nd

and 3rd Streets. (Id. at 25.) Mr. Ferrante has seen in recent years an influx of buskers in

Ocean City and identified congestion as the glaring issue affecting the Boardwalk. (Id. at

26.)

Mr. Ferrante proposed the implementation of a lottery system that rotated

performers, which would give all performers equal opportunity to be in all available

locations. (Id. at 27.) Mr. Ferrante suggested that these specific locations be limited to

certain dimensions as well. (Id.) This system would allow performers to have their own

space and ability to perform while not taking up so much space that the Boardwalk

becomes impassable. (Id. at 27-28.)

(4) Jackie Ball

Ms. Ball is the owner of “Park Place Hotel” and “Conner’s Beach Café” between

2nd and 3rd Street on the Boardwalk. (Id. at 28.) Ms. Ball’s main focus is the safety of

visitors to the Boardwalk. (Id.) Ms. Ball has received numerous complaints from hotel

guests calling the front desk because they could not sit on their balcony and enjoy their

stay due to the music coming from the Boardwalk. (Id. at 31.) Ms. Ball has also
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witnessed costumed characters aggressively pursuing tips and yelling at parents when not

tipped sufficiently. Ms. Ball further proclaimed that the pole dancing is unacceptable,

and should not be allowed on the Boardwalk. (Id. at 32.) She does not feel it is

appropriate for all ages and walks of life experiencing the Boardwalk.

To solve the problems that she had identified, Ms. Ball provided a list of

recommendations as follows: All performers should be subjected to a permit/license

requirement so that the Town is aware of their identities. (Id. at 29.) Moreover,

performers should not be permitted to block or obstruct the movement of pedestrians.

(Id.) Ms. Ball recommended that, if too many individuals gather for a performance, the

police should be allowed to clear a path for pedestrian traffic. (Id.) Additionally,

Ms. Ball urged the Task Force to consider a ban on performers being able to use the

benches in their performance. (Id. at 29-30.)

In terms of an overarching fix to the current system, Ms. Ball advocated for a

rotation of performers so that all individuals have an opportunity to occupy the most

desirable locations. (Id. at 30.) These performers would also be required to have

insurance, and to only have equipment which can be moved within three minutes. Id. at

30-32.

(5) Bruce Krasner

Mr. Krasner is the owner of multiple “T-Shirt Factory” stores in Ocean City, and

has been on the Boardwalk since the summer of 1977. (Id. at 34.)

Mr. Krasner opined that street performers should be relegated to a separate area of

the Boardwalk and be required to conduct their business in that area. (Id. at 34.)

Mr. Krasner proposed that the spaces designated for performers should be limited to five
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by five feet. (Id. at 37.) Mr. Krasner also recommended that performers be rotated using

a lottery system. (Id. at 38.)

Additionally, Mr. Krasner urged the Task Force to proscribe gas generators. (Id.

at 35.) Mr. Krasner also objected to the fumes coming from the spray painting being

done on the Boardwalk, as well as the lack of knowledge of the identities of the costume

wearing characters. (Id. at 36.) He proposed requiring a license for street performers so

that all identities are known. (Id.)

(6) Yadigar Karsli

Mr. Karsli owns “Love’s Lemonade” on 1st Street. (Id. at 39.) Mr. Karsli is a

former street performer who moved to Ocean City in 2000. (Id.) Mr. Karsli used to

perform in Venice Beach, California, and stated that in Venice Beach they do not permit

henna tattoo or hair wrapping or any touching of people’s skin or hair. (Id.) Mr. Karsli

informed the Task Force that he went to Los Angeles, Santa Barbara, and Las Vegas ten

days prior to the hearing, and he was unable to apply for a permit to do henna tattooing or

hair wrapping. (Id. at 40.)

Karsli advised that Venice Beach’s boardwalk is three times longer than Ocean

City’s Boardwalk, and they do a lottery system with rotation of performers confined to an

eight by eight space. (Id. at 40.) They also proscribe gas generators and battery lighting

because of the safety issues created by them. (Id. at 40-41.)

(7) Jim Starck

Mr. Starck is a puppeteer and performer who has been in the area for 35 years, and

performed on the Boardwalk specifically for 25 years. (Id. at 42.) Mr. Starck provided a

list of performers whom he deemed worthy of remaining on the Boardwalk because they

provide true entertainment. (Id. at 42-44.) While he did not believe a lottery system
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would work, he felt that all performers should be required to have permits or licenses to

perform on the Boardwalk and that the cost of these permits should be $100. (Id. at 44.)

Mr. Starck also recommended having auditions for the performers to be allowed on the

Boardwalk, and the ones chosen will receive a permit or license. (Id. at 46.)

Mr. Starck expressed an interest in improving the locations for performers, and as

such, he suggested that platforms be built adjacent to the ramps from the Boardwalk to

the beach. (Id. at 44-45.)

(8) Jimmy Miller

Mr. Miller is the owner of “Somerset Jewelers” between Somerset Street and

Wicomico Street; he has been at that location for 39 years. (Id. at 47.) Mr. Miller

stressed that the most important issue on the Boardwalk is public safety. (Id. at 48.) He

has received many complaints of empty suitcases or baggage being left on the

Boardwalk, and it has resulted in his calling the Police Department to make them aware

of the situation. (Id. at 48.)

Mr. Miller provided the example from May 28, 2014, when a block on the

Boardwalk was cleared based on an unattended backpack left there, and a robot had to be

brought in to verify that it was safe. (Id. 49.) Later in the hearing, Lt. Pacini addressed

that incident, and more fully described the process of clearing the Boardwalk and the

police response to the abandoned backpack. (Id. at 106.)

Mr. Miller proposed the Town adopt a lottery system and that generators be

banned from the Boardwalk. (Id. at 48, 50-51.) Mr. Miller expressed that how the

Boardwalk operated last summer cannot continue. (Id. at 50-51.) He referred to the

current state of affairs as a constant battle, and that there is anoted the need for guidelines

in order to protect the safety of the public. (Id.)
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(9) Jessica Guthrie

MrMs. Guthrie has worked on the Boardwalk for the past four years as a mermaid

performer who also paints. (Id. at 52.) Ms. Guthrie acknowledged that there is a lot of

overlapping of performers, and far too many henna artists on the Boardwalk. (Id.)

Ms. Guthrie also noted that the Boardwalk should be family-friendly and cater to family-

friendly entertainment, and that the pole dancer does not do that. (Id. at 53.)

While Ms. Guthrie did not believe a lottery system will work, she understood the

need for having an identification requirement for performers. (Id. at 53-54, 55.) Still, she

was not in favor of requiring performers to apply and pay for a permit or license, but only

that they be required to carry identification. (Id. at 55-56.) She further stated that a

lottery system with constant rotation would cause a great deal of congestion along the

Boardwalk. (Id. at 54.) In Ms. Guthrie’s eyes, the Boardwalk should remain a place for

performances on a first come, first serveserved basis. (Id.)

(10) Mike Mueller

Mr. Mueller has been a street performer for over ten years as an artist. (Id. at 57-

58.) Mr. Mueller expressed his fear that additional rules and regulations will be created

that affect his livelihood as an artist. (Id. at 59-60.) Mr. Mueller asserted that the current

system of self-regulation was working, and that one thing to make the current situation

better would be to create more spots for performers that are not on street ends. (Id. at 71-

72, 76-78.) Additionally, Mr. Mueller wanted the Task Force to revisit NorthN. Division

Street as a potential place for performers to use. (Id. at 77-78.) To the extent that any

changes shall be made, Mr. Mueller recommended minor, incremental changes be made

to the current system so that the Town can see what will and will not work. (Id. at 80.)
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After a brief discussion with Mr. Karsli on the record, Mr. Mueller also

acknowledged the existence of problems with henna tattoos, potential dangers of body

art, and the lack of accountability for individuals who may be harmed by henna tattoos

obtained from Boardwalk performers. (Id. at 84-85.) Mr. Mueller viewed henna

tattooing as a public health and safety issue, and did not see it as artistic expression. (Id.)

(11) Maggie Miller

Ms. Miller is the owner of “Somerset Jewelers” and has been on the Boardwalk

for the past 39 years. (Id. at 90.) Ms. Miller was concerned that Ocean City is losing its

image as a family-friendly town. (Id. at 92.) Ms. Miller informed the Task Force that

people who once came to Ocean City as children have expressed to her that they are no

longer going to visit or allow their children to be on the Boardwalk because they feel it is

dangerous and that street performers are invasive. (Id. at 91-92.)

(12) Bill Campion

Mr. Campion testified earlier at the hearing on February 9, 2015. Chairman

Shockley permitted Mr. Campion to speak to a few issues raised at this meeting. (Id. at

92.) Mr. Campion strongly believed that a permit and license system would solve the

problem of ungrateful or aggressive performers. (Id. at 94.) Like Mr. Starck, he also

promoted the idea of a $100 fee for the permit. (Id.)

Mr. Campion also suggested setting aside a specific area for the circle shows, and

limiting the time allowed for those performances, which would result in a rotation for the

performers who gather those large crowds. (Id. at 95-96.)

Mr. Campion again asserted that the performers who cover their faces should be

required to have their identities be known. (Id. at 98.) He did not believe a rotation
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would work for all performers, and he is also against the pole dancer being permitted to

perform on the Boardwalk. (Id. at 99-100.)

(13) Lt. Mark Pacini

In response to the testimony heard that day, Lt. Pacini addressed the Task Force

regarding a number of issues. Lt. Pacini urged the Task Force to consider the size of the

equipment that performers use if the Task Force were to limit the size of the spaces for

street performers. (Id. at 103.) Lt. Pacini suggested that the Town’s ordinance may have

to be strengthened to address aggressive panhandling. (Id. at 104.) Lastly, Lt. Pacini

retold his experience with the J-1 students who were hired by business owners to set up

stands on the Boardwalk. (Id. at 106-107.) He implored the Task Force to consider these

issues, as well as the issues he raised in his prior testimony. (Id. at 107.)

D. Session 4: Wednesday, March 25, 2015 1:00 PM

TO COME

The Task Force met on March 25, 2015 in Session 4 to review the Draft Report

that the Chairman prepared (with the assistance of the resources provided by the Town)

to reflect the Task Force’s discussion of the evidence and potential new regulations at the

conclusion of Session 3. The Draft Report had been distributed to the Task Force

members one week in advance of Session 4. At Session 4 each member discussed the

Draft Report and proposed amendments to it. The Task Force voted on the proposed

amendments and adopted the contents of the Final Report. The discussion of

amendments and final votes were transcribed and the transcript is attached as part of

Exhibit 1 to this Final Report. This Final Report was prepared by the Chairman (with the

assistance of the resources provided by the Town) to reflect the Final Report adopted at
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Session 4. A black-lined copy of the Final Report, showing the changes from the Draft to

Final Report approved by the Task Force is attached as Exhibit 9 to this Report.

E. Written Submissions

The Task Force received three written submissions from concerned citizens who

identified varying issues and proposed solutions. (Each of these submissions is

summarized below, and collectively, they are attached as Exhibit 7.)

(1) William A. Gibbs

Mr. Gibbs is the owner of the “Dough Roller” restaurants and “Breakers Hotel,”

among other establishments; he is a life-long Ocean City resident and has been a business

owner for the past 35 years. Last year, Mr. Gibbs experienced a marked decline in

business due to what he perceives to be problems stemming from the Boardwalk

performers. Specifically, he received a large number of complaints from his hotel guests

regarding the noise levels from performers at late hours of the night. He has had guests

check out of the hotel early due to the noise, and he has also witnessed children becoming

very upset at the sight of costumed characters changing on the side streets.

Mr. Gibbs has also fielded complaints from parents of children who are upset with

the offensive and lewd merchandise displayed on the Boardwalk. Further, Mr. Gibbs has

been extremely embarrassed when guests and friends alike call to ask him about the

“Ocean City Boardwalk pole dancer.” He believes that the pole dancer created an image

for Ocean City that is not desired, and that the Town’s reputation is now suffering

because of what is happening on the Boardwalk.
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Mr. Gibbs advocates for legal changes to be made in order for Ocean City to

regain prominence as a family-friendly environment that is safe and welcoming for all

guests and their families.

(2) Jeff Albright

Mr. Albright is a Boardwalk property owner in Ocean City who writes that he

believes in freedom of speech, but also believes that a program must be implemented that

will be agreeable to all parties that protects the health and safety of the Town’s citizens

and visitors. His main goals are having a system that leads to Ocean City having the best,

safest and healthiest Boardwalk in America.

Mr. Albright has received complaints from customers who are unable to sleep due

to the repetition of the same music playing outside of their windows every day and night.

Similarly, tenants and customers are subjected to the breathing in of fumes from a spray

paint artist that covers his own face with a mask. Mr. Albright also expressed his

concerns at the increase in costumed characters on the Boardwalk. Mr. Albright suggests

that some sort of background check be enacted with respect to these characters.

Mr. Albright proposes that a rotation schedule for the buskers be instituted. The

rotation would allow different performers to be at different locations each day and

perform for varying audiences while the store owners and visiting guests are not

subjected to the same performances on a daily basis.

(3) Douglas Armstrong and Joan Floyd

Mr. Armstrong and Ms. Floyd are longtime users of the Boardwalk, as well as

proponents of free speech. Mr. Armstrong and Ms. Floyd, however, write that the right

to free expression is not incompatible with the right to clean air. They feel that the Town

is currently failing in its duty to protect the public health, safety, and general welfare due
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to the fact that the use and enjoyment of the Boardwalk has been diminished by the

release of hazardous materials and noxious fumes into the air by certain performers.

III. REGULATION OF THE BOARDWALK AND THE CONSTITUTION

A. Basic Principles: The Boardwalk Is A Public Forum

For the purpose of analyzing restrictions of speech on public property, the

Supreme Court has divided public property into various categories. Christian Legal

Society v. Martinez, 561 U.S. 661, 679 n. 11 (2010); Perry Ed. AssnAss’n v. Perry Local

Educator’s’Educators’ Ass’n, 460 U.S. 37, 46 (1983). Public streets and parks are the

“archetype of a traditional public forum.” Frisby v. Schantz, 487 U.S. 474, 480 (1988)

(“speakers’ rights are at their apex”); see Steinburg v. Chesterfield County Planning

Comm’n, 527 F.3d 377, 384 (4th Cir. 2008). In Chase v. Town of Ocean City, 825 F.

Supp. 2d 599 (D. Md. 2011), the district court ruled that “the Ocean City boardwalk is a

traditional public forum.” Id. at 614.

In a traditional public forum “[a]ny restriction based on the content ... of speech

must satisfy strict scrutiny.” Christian Legal Society, supra, 561 U.S. at 679 n. 11. Strict

scrutiny is a demanding standard which requires that “the restriction … be narrowly

tailored to serve a compelling government interest.” Id. When a restriction on speech is

“content-neutral” – not aimed at suppressing only certain types of speech – the restriction

need only pass an intermediate level of scrutiny. Thus, even in a traditional public forum,

the government may impose reasonable “time, place, and manner” restrictions on speech

provided that the restrictions “(1) are “justified without reference to the content of the

regulated speech”; (2) are “narrowly tailored to serve a significant governmental

interest”; and (3) “leave open ample alternative channels for communication of the

information” that the speaker wishes to communicate. Clark v. Community for Creative
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Non-Violence, 468 U.S. 288, 293 (1984); see also Pleasant Grove City, Utah v. Summum,

555 U.S. 460, 468 (2009); Ward v. Rock Against Racism, 491 U.S. 781 (1989).

A regulation is considered content-neutral as long as it serves a purpose unrelated

to the content of the expression, even if enforcement of the regulation affects some

messages but not others. Ward, supra, 491 U.S. at 791. The requirement that a

restriction be “narrowly tailored to serve a significant governmental objective” means

that the governmental goal would be achieved less effectively without the regulation.

Ward, 491 U.S. at 798. The restriction need not be the least restrictive means available

for achieving the objective, but must not be substantially broader than necessary. Id. at

800. A restriction may be too broad if there are numerous and obvious less burdensome

and more precise alternatives. Ward, supra, 491 U.S. at 797 (citing United States v.

Albertini, 472 U.S. 675, 689 (1985). Whether there are “ample alternative channels for

communication” is a very specific determination that will vary for each situation. The key

question is whether the speaker’s ability to communicate effectively and reach the

intended audience is threatened. Id. at 802; see also, Heffron v. Int’l Soc’y for Krishna

Consciousness, Inc., 452 U.S. 640, 655 (1981).

B. Street Vendors

Art and artistic expression are considered “speech” and are protected by the First

Amendment. Ward, supra, 491 U.S. at 790 (recognizing that music is a protected form of

artistic expression); Schad v. Borough of Mount Ephraim, 452 U.S. 61 (1981) (dance);

Se. Promotions, Ltd. v. Conrad, 420 U.S. 546 (1975) (theater productions); Barnes v.

Glen Theater, Inc., 501 U.S. 560 (1991) (acknowledging the artistic value of nude

dancing); Miller v. California, 413 U.S. 15 (1973) (appreciating the value of “serious”

works with artistic value, and distinguishing them from the obscene created for the

ensuing commercial gain). Courts deciding the legality of a restriction on free speech



D R A F T

3162

balance the value of the speech against the importance of the governmental interest the

restriction on expression is intended to serve. Clark, supra, at 307-08. Expression that is

considered by courts to be on the “margins of constitutional protection,” such as go-go

dancing, may have little weight in these balancing tests. Barnes, supra, at 565-66.

Expressive material does not lose its constitutional projectionprotection because it is sold.

City of Lakewood v. Plain Dealer Publ’g Co., 486 U.S. 750, 756 n.5 (1988).

The Supreme Court has said very little about regulation of art or expressive

material when it is sold in a public forum. Only two Circuit Courts of Appeal have

addressed the issue of art vending – the Second and the Ninth. Maryland belongs to the

Fourth Circuit. The district court relied on Second and Ninth Circuit cases in the district

court’s Chase ruling. The two circuits have taken a similar, although not identical,

approach to analyzing the permissible scope of governmental regulation of the sale of

expressive material in a public forum.

The two Second Circuit cases relied on the district court were Bery v. City of New

York, 97 F.3d 689 (2d Cir. 1996) and Mastrovincenzo v. City of New York, 435 F.3d 78

(2d Cir. 2006), both dealing with a New York City Vendor’s Law. The Ninth Circuit

cases cited by the district court are Gaudiya Vaishnava Soc’y v. City of San Francisco,

952 F.2d 1059, 1060 (9th Cir.1990); One World One Family Now v. City of Honolulu, 76

F.3d 1009, 1011 (9th Cir. 1995); Perry v. Los Angeles Police Dept., 121 F.3d 1365,

1366-67 (9th Cir. 1997); White v. City of Sparks, 500 F.3d 953, 954 (9th Cir. 2007); and

Hunt v. City of Los Angeles, 638 F. 3d 703, 708 (9th Cir. 2011). Each case is discussed

in turn below.
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1. The Second Circuit’s Analysis

In New York City, the General Vendors Law (“Vendors Law”) requires that all

street vendors obtain a merchandise license before selling non-food goods or services in

public spaces. In 1979, the Vendors Law was amended to restrict the total number of

merchandise licenses available to 853, with an exception for veterans. The Vendors Law

was also amended to exempt “newspapers, periodicals, books, pamphlets or other similar

written matter” from the licensing requirements altogether.

In Bery v. City of New York, 97 F.3d 689 (2d Cir. 1996), a group of visual artists

sued the City, arguing that the enforcement of the General Vendors Law against art

vendors violated their First Amendment rights. In that case, the Second Circuit ruled that

the Vendors Law could not be applied to sellers of paintings, photographs, sculptures,

and prints – which “always communicate some idea or concept” to the viewer, and thus

merit full First Amendment protection. Bery, supra, at 696.

Bery remains binding precedent within the Second Circuit, but the scope and

effect of the Opinion were significantly clarified in Mastrovincenzo. The plaintiffs in that

case designed and sold hand-painted clothing featuring designs, words, and numbers in a

“graffiti style.” Mastrovincenzo, supra, at 86. Given the City’s closed application list for

vending permits, the plaintiffs were effectively barred from selling their works on the

street. As in Bery, the plaintiffs in Mastrovincenzo challenged the application of the

Vendors Law to prohibit them from selling their works. Id. at 87.

The Second Circuit ruled that to answer the question whether any given work is

protected by the First Amendment, one has to determine whether the work’s “dominant

purpose” was expressive or utilitarian. Id. at 95. The district court followed this analysis

in Chase.
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The Second Circuit ruled that the Mastrovincenzo plaintiffs’ work was not

presumptively entitled to First Amendment protection, but rather, was potentially

expressive. Id. at 93 (emphasis added). It ruled that only “paintings, photographs, prints

and sculptures are “presumptively expressive,” as the court held in Bery. Id. (citing Bery,

97 F.3d at 696). The court found that everything else is “potentially expressive.” Id. at

94. The Mastrovincenzo plaintiffs argued that they were selling “paintings” – entitled to

automatic First Amendment protection under Bery, only they painted on non-traditional

shirts and hats. Id. at 86, 103. The court, however, rejected that argument, holding that

only paintings on canvas were “presumptively” expressive. Id. at 104. The court then

explained that the next question that must be asked in order to determine whether the

work was expressive, and thus protected by the First Amendment, was whether the

works’ utilitarian aspects outweighed it’s non-utilitarian attributes – i.e., “whether [the

works’] non-expressive purpose is dominant or not.”
1

Id. at 91. Using that test, the court

found that the Mastrovincenzo plaintiffs’ works had a predominantly expressive purpose

and did merit First Amendment protection. Id. at 105.

Nevertheless, the court held that the City of New York could ban the

Mastrovincenzo plaintiffs from selling their “art” because the city was imposing

reasonable time, place and manner restrictions on their sale, had substantial and non-

content-based reasons for imposing the restriction and left open ample alternative

channels of communication. Id.

1
Note that the Chase consent decree defined “expressive material” in similar terms: “For purposes of

this Permanent Injunction, ‘Expressive Material’ is defined as any item or items that (1) have been
created, written or composed by the person who sells, rents or exchanges them for a donation; (2) are
inherently communicative; and (3) have only nominal utility apart from their communicative value.” See
Exhibit 2 (emphasis in original).
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Specifically, the court found that New York City had articulated various valid

interests: “(1) keeping the public streets free of congestion for the convenience and safety

of its citizens, (2) maintaining the tax base and economic viability of the city, and (3)

preventing the sale of stolen, defective or counterfeit merchandises.” Id. at 99 (internal

quotations omitted). The court found that the “dispositive issue” was whether the

significant governmental interests that the Vendor Law promoted “would be achieved

less effectively absent the regulation.” Id. at 98 (quoting Ward, 491 U.S. at 799).

Accordingly, the court ruled that the requirement that “‘ample alternative

channels’ exist does not imply that alternative channels must be perfect substitutes for

those channels denied to plaintiffs by the regulation at hand,” nor did it mean that New

York City “was required to allow the plaintiffs to sell their work directly to the public in

an ideal venue.” Id. at 101-02. The court concluded that “whether a regulation is

narrowly tailored can only be determined by considering the scope of its application

relative to the government objectives being pursued, taking context into account.” Id. at

102.

2. The Ninth Circuit’s Analysis

The Ninth Circuit cases stand for the proposition that material that is

predominantly expressive is protected by the First Amendment, but that even protected

material can be regulated if the regulation (1) is necessary to support an articulated and

well-supported state interest, and (2) is carefully calibrated to address the stated interest.

Each of the Ninth Circuit cases cited by the district court is discussed briefly below, in

chronological order. It is important to identify the state interests the court deemed

sufficient to support calibrated regulation of expressive conduct and the nature of

permissible regulation.
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Gaudiya Vaishnava Soc’y v. City of San Francisco, 952 F.2d 1059 (9th Cir. 1990),

addressed a San Francisco ordinance that required nonprofit groups selling “message-

bearing merchandise such as T-shirts, books, buttons, stuffed animals, jewelry and

bumper stickers” in city public places to apply for a peddler’s permit. Id. at 1060. The

court found that the ordinance violated the First Amendment because it placed no specific

limits on the Chief of Police’s discretion to issue or deny a license and thus granted him

“complete discretion.” Id. at 1066. Accordingly, the court prohibited the city from

enforcing the ordinance against any non-profit organization “with respect to the sale of

merchandise which is inextricably intertwined with a statement carrying a religious,

political, philosophical or ideological message.” Id.

One World One Family Now v. City of Honolulu, 76 F.3d 1009 (9th Cir. 1995),

involved a Honolulu ordinance that banned on city sidewalks and public places the sale

by non-profit organizations of T-shirts imprinted with various religious and political

philosophies of the plaintiff organizations. Id. at 1011. The court distinguished Gaudiya,

saying that the ordinance in that case granted the police chief unbridled discretion to

grant peddling permits whereas, by contrast, Honolulu’s ordinance was a flat ban. The

court upheld the Honolulu law, finding that Honolulu had demonstrated a substantial

interest in (1) “protecting the aesthetic appearance of their communities by ‘avoiding

visual clutter;’” (2) maintaining the orderly movement of pedestrians on Waikiki’s

crowded sidewalks; and (3) “protecting local merchants from unfair competition.” Id. at

1013. In upholding the law, the court noted “the deference due the city council’s

determinations of necessity.” Id.

Perry v. Los Angeles Police Dept., 121 F.3d 1365 (9th Cir. 1997), addressed a Los

Angeles ordinance that banned commercial activity on the Venice Beach boardwalk, but

made an exception for non-profits. Id. at 1366-67. A street musician who wanted to sell
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his recorded music and an “activist” who wanted to sell “literature, books, t-shirts,

bumper stickers, buttons, and other articles bearing political slogans” filed suit. Id., 121

F.3d at 1367. The Ninth Circuit reversed the course it had set in One World, and found

that, although the government had a legitimate interest in protecting the safety and

convenience of persons using a public forum, in promoting public safety, in the orderly

movement of pedestrians, and in protecting the local merchant economy, the statute was

overbroad and thus violated the First Amendment. Id. at 1371. “Given the significant

state interests of the City, the statute is overly inclusive because it prohibits not only

purely commercial activities, but also protected expressive activities, like those of

plaintiffs here. Because the distinction between expressive activities by members of

nonprofit organizations and expressive activities by others is not narrowly tailored to

advance the government’s interests, the statute is unconstitutional on its face.” Id. The

Ninth Circuit distinguished One World by saying that the restriction in that case “did not

discriminate against certain types of speech depending on the speaker” – i.e., did not

discriminate between for-profits and non-profits. Id. The court did not say whether an

ordinance that banned all commercial activity on the Venice Beach boardwalk would

have been found constitutional.

In White v. City of Sparks, 500 F.3d 953 (9th Cir. 2007), the City of Sparks,

Nevada prohibited the sale of merchandise in its parks and limited sales in the

redevelopment area known as Victorian Square to those vendors having permits. Id. at

954. In an effort to comply with Gaudiya, the Sparks City Council made a limited

exception for items that had received the pre-approval of city employees through a “First

Amendment exception” to the vendor-permitting ordinances. Id. To gain such pre-

approval, an item had to have been submitted to the city and determined by city officials

to convey an obvious religious, political, philosophical, or ideological message. Id. The
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ordinance was challenged by a “painter of nature scenes.” Id. The court noted that the

Supreme Court had not spoken directly on the protections afforded visual art, but had

been clear that the arts and entertainment constitute protected forms of expression under

the First Amendment. Id. The court then invalidated the Sparks ordinance, holding that

“so long as it is an artist’s self-expression, a painting will be protected under the First

Amendment, because it expresses the artist’s perspective.” Id. at 956. (Notably, the

court specifically refused to rule whether all paintings merit First Amendment protection,

including “copies of another artist’s work or paintings done in an art factory setting.” Id.

at 956 n. 4) Thus, the Ninth Circuit expanded Gaudiya, in that it held that not only were

items that conveyed a religious, political, philosophical, or ideological message protected

by the First Amendment, but also all “inherently expressive,” material was protected. Id.

at 955.

Hunt v. City of Los Angeles, 638 F.3d 703 (9th Cir. 2011), presented a challenge to

two Venice Beach ordinances, one enacted in 2004, the other in 2006. Id. at 708. Both

required that any person engaging in allowable activities on the boardwalk obtain a

“Public Expression Participant Permit,” and spaces on the boardwalk where expressive

activity could be conducted were assigned pursuant to a weekly lottery system. Id. at

707. “Allowable activities” were defined in the 2004 ordinance to mean selling

“merchandise constituting, carrying or making a religious, political, philosophical or

ideological message or statement which is inextricably intertwined with the

merchandise.” Id. The Ninth Circuit found that plaintiffs, sellers of shea butter and

incense, were not clearly in or out of that category and, therefore, that the law was “void

for vagueness.” Id. at 711.

[A] police officer would have to engage in a ‘highly fact-specific analysis’
to determine whether a person selling merchandise is relaying a message,
whether that message qualifies as being religious, political, philosophical,
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or ideological, and whether that message is inextricably intertwined with
the products being sold. Without any clear guidance from [the 2004 law] on
these issues, such determinations would necessarily be left to the subjective
judgment of the officer. … [T]his lack of clarity may operate to inhibit the
exercise of freedom of expression because individuals will not know
whether the ordinance allows their conduct, and may choose not to exercise
their rights for fear of being criminally punished.

Id. at 712-13.

The 2006 ordinance, on the other hand, prohibited all vendors and vending, except

for (1) “newspapers, leaflets, pamphlets, bumper stickers or buttons”; (2) “items which

have been created, written or composed by the vendor: books, cassette tapes, compact

discs, digital video discs, paintings, photographs, sculptures or any other item that is

inherently communicative and has nominal utility apart from its communication”; and (3)

“Performances by performing artists and musicians.” Id. at 707. Finding that the second

exception above (for “inherently communicative” items) was not too vague and clearly

proscribed the sale of shea butter and incense, the court went on to uphold the 2006

ordinance. Id. at 714-15. (The court never ruled on the lottery and permit system,

presumably because the plaintiffs would have been ineligible for a “Public Expression

Participant Permit.”)

Hunt was not the last word with respect to the Venice Beach regulations, however.

In Dowd v. City of Los Angeles, 2013 WL 4039043 (C.D. Cal. Aug. 7, 2013), a district

court considered the 2008 ordinance that there “was a space allocation system which

assigned performers to particular spots to effectively distribute the limited space of the

Boardwalk.” Id. at 8. The city defended the permit and lottery system, which it said

“provided a mechanism for officers to resolve disputes about space allocation in a neutral

manner,” was “designed to discourage pre-dawn arrival at the Boardwalk in order to

secure a space” and used to “expand the pool of potential performers to include speakers
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who might not assert themselves in a first-come-first-serve situation.” Id. The district

court found that the ordinance appeared to be carefully crafted to resolve the problems

identified in the factual findings and upheld the lottery and space system. Id. The court

also upheld the height restriction, which limited performers and vendors to using items no

more than 4 feet above ground in any designated space:

[T]he regulation, while limiting some speech, is not substantially
overbroad; Plaintiffs have some limitations on their performances—they
cannot use microphones of a certain height, and performers accustomed to
performing from ladders are unable to do so—but the limitations leave
ample channels of communication while advancing the City’s interests. The
limitations placed on Plaintiffs’ performances are not so substantial as to
lead the court to micromanage the City’s regulation of public safety and
aesthetics.

Id. at 13.

C. Street Performers

Street performances are a form of expression protected by the First and Fourteenth

Amendments of the United States Constitution. See e.g.¸ Davenport v. City of Alexandria,

710 F.2d 148, 150 (4th Cir.1983) (en banc). Beyond that, much of the law applicable to

street performances is undefined. So, for example, questions regarding what is a street

performer, whether a street performer can be licensed or even barred altogether under

certain circumstances, and to what extent the government can regulate street

performances, have no conclusive answers. As with other reasonable time, place and

manner restrictions, the key is that a government may not limit speech based on its

content, and may impose only those restraints that are “narrowly tailored to serve a

significant governmental objective” and leave open “ample alternative channels for

communication.” Ward, supra, at 791.
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In Davenport v. City of Alexandria, 710 F.2d 148 (4th Cir. 1983), the Fourth

Circuit (which includes Maryland) considered an ordinance enacted by the City Council

of Alexandria, Virginia. The ordinance prohibited performances and exhibitions on the

sidewalks, walkways or other public property of the central business district of

Alexandria, and provided that a person who wanted to perform in an area where

performance was allowed had to first obtain a permit. Id., 710 F.3d. at 149-150. The

ordinance was challenged by a street musician. The Fourth Circuit upheld the licensing

requirement but, after sending the case to the lower court for factual development, upheld

the lower court’s finding that “the total ban of street performers from public sidewalks

throughout the [central business district] and for all hours is much more broad than is

necessary to satisfy any interest in public safety the city has” and that “there has been

shown no safety interest substantial enough to outweigh the plaintiff’s First Amendment

interests.” Davenport v. City of Alexandria, 748 F.2d 208, 210 (4th Cir. 1984).

In 2001, the Eleventh Circuit upheld an ordinance that prohibited street

performances in the four block area of historic St. Augustine. Horton v. City of St.

Augustine, Fla., 272 F.3d 1318 (11th Cir. 2001). The ordinance defined “performance”

as follows:

Perform includes, but is not limited to acting, singing, playing musical
instruments, pantomime, mime, magic, dancing, and the sale of visual art
and wares, which shall include drawings and paintings applied to paper,
cardboard, canvas or other similar medium when such art is applied to the
medium through the use of brush, pastel, crayon, pencil, or other similar
object, and the creation, display and/or sale of crafts made by hand or
otherwise.

The following activities shall be prohibited because of issues of safety to
the public: Any activity involving spray painting or use of aerosols or
propellants, including air pressure, to spray or apply any liquid; the use of
fire; or the use of any weapon as defined within Florida Statutes.
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Id. at 1321. The Court upheld the ordinance as a reasonable time, place and manner

restriction, citing the city’s interest in crowd and traffic control. Id. at 1333-34. There,

the city had filed a transcript of a Commission hearing and several affidavits to document

its governmental interests. Id. at 1334 n. 19. The issues discussed in these materials

included congestion, noise, illegal activity, rudeness, and diminished aesthetics. Id.

Curiously, this was not the city’s first attempt to regulate street performers. Some twenty

years earlier, the city had enacted an ordinance prohibiting street performances on all

public property within the city, but a district court held the ordinance unconstitutional on

the ground that it was not narrowly tailored to serve a significant government interest. Id.

at 1328 n. 9.

More recently, in Berger v. City of Seattle, 569 F.3d 1029 (9th Cir. 2009), the

Ninth Circuit addressed street performance issues. This case dealt with the Seattle Center

Campus Rules, applicable to street performers in the twenty-three acres of outdoor public

park space contained within an 80-acre expanse of public space. Id. at 1035. The

plaintiff, Magic Mike, a street performer, challenged five of the Rules: Rule F.1, which

required “street performers” to obtain a permit before performing at the Center and to

wear a badge displaying that permit while performing; Rule F.2, which set forth the terms

and conditions for acquiring a “Street Performer Permit”; Rule F.3.a, which barred street

performers from “actively solicit[ing] donations”; Rule F.5, which limited street

performances to sixteen designated locations; and Rule G.4, which prohibited all Seattle

Center visitors, other than Center employees and licensed concessionaires, from engaging

in “speech activities” within thirty feet of a “captive audience.” Id.

The Court invalidated all but F.5., the 16 designated locations rule, which it sent

back to the trial court for factual development about how that rule would serve the

government’s interests. Id. at 1048-50.
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The court was critical of the permitting requirement, which it found would apply

to all individual speakers who wished to express themselves in a public forum and was

not limited to only those performers who sought to attract a crowd of a sufficiently large

size, and thus was overbroad. Id. at 1040. In addition, the court found that the Rules

were not narrowly tailored and that Seattle could accomplish its goals (protecting the

safety and convenience of park-goers by reducing territorial disputes among performers,

deterring harassment of audience members, and clarifying and coordinating potentially

competing uses) in less restrictive ways. Id. at 1041. Notably, it was the fact that the

Rules did not restrict performers to a particular territory or to a particular time period

within a given territory that the court thought made the lottery system not a good “fit” in

light of the government’s objectives. Id.

Even more recently, in Peck v. City of Boston, 750 F. Supp. 2d 308 (D. Mass.,

2010), a district court found that there were disputed factual issues that required a jury to

determine whether Boston’s restriction of performers at Faneuil Hall to a designated

“performance space” was a reasonable time, place and manner regulation. Id. at 316. In

dispute were issues regarding the city’s motivation for the restriction (whether it was

created for the purpose of addressing noise or to secure the Faneuil Hall property and

ensure public safety) and the size of the performance space. Id. at 314. (The plaintiff,

whose act consisted of appearing in a gold costume, painted in gold, claimed it was 225

square feet; the city said it was 5,000 square feet. Id. at 316)..)

The latest word comes from the Fourth Circuit in Reynolds v. Middleton, 2015 WL

756884 (4th Cir. Feb. 24, 2015). There, the court considered a law that banned charitable

solicitations (e.g., panhandling) on highway medians. Id. at 1. The Fourth Circuit

stressed the importance of a developed factual record. Id. at 93. Relying on a recent

Supreme Court opinion, McCullen v. Coakley, 134 S.Ct. 2518, 2539 (2014), having to do
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with Boston’s creation of a 35 foot “buffer zone” around abortion clinics, the court held

that the county could rely on common sense and logic to conclude that, by removing

solicitors from county roadways, the ordinance reduced the number of people engaging in

a dangerous activity and thus furthered the county’s safety interest in a direct and

material way. Reynolds, supra, at 6. Nevertheless, reliance on common sense and logic

alone was not enough to sustain the regulation. In addition, the county needed to prove

that it actually tried other, less restrictive, methods to address the problem and that those

methods had failed. Id. at 6. In other words, the county had to show that alternative

measures would fail to achieve the government’s interests, “not simply that the chosen

route is easier.” Id. at 8. Because there was no evidence that the county ever tried to

improve safety by prosecuting any roadway solicitors who actually obstructed traffic, or

that it ever even considered prohibiting roadway solicitation only at those locations where

it could not be done safely, the county could not prove that it passed the “reasonable time,

place and manner” test. The court did not simply rule in favor of the plaintiff, however.

Instead, it found that the county should have an opportunity to gather and present

evidence sufficient to satisfy the McCullen standard, so it remanded the case to the

district court. Id.

IV. THE VENICE BEACH, CALIFORNIA ORDINANCE: ADDRESSING
SIMILAR ISSUES

A jurisdiction analogous to Ocean City for purposes of Boardwalk regulation that

has adopted ordinances that have been subjected to review in the federal courts is Venice

Beach, in Los Angeles. Accordingly, the most relevant portions of the Venice Beach

ordinance are discussed and set forth below.

In 2004, the City of Los Angeles adopted a Venice Beach Boardwalk regulation

that banned all commercial activity on the Boardwalk, except that it allowed permit
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holders to sell “merchandise constituting, carrying or making a religious, political,

philosophical or ideological message.” Hunt, supra, at 712-13. When challenged, the

Ninth Circuit Court of Appeals found that the description of permitted activity in the

ordinance was unconstitutionally vague. Id.

In 2006, Los Angeles amended its Venice Beach Boardwalk ordinance. The

ordinance continued to ban all sales, except it created exceptions that were less vague, so

that the ban did not apply to:

(1) Any individual or organization vending newspapers, leaflets, pamphlets,
bumper stickers or buttons;

(2) Any individual or organization that vends the following items, which
have been created, written or composed by the vendor: books, cassette
tapes, compact discs, digital video discs, paintings, photographs, sculptures
or any other item that is inherently communicative and has nominal utility
apart from its communication;

Although an item may have some expressive purpose, it will be deemed to
have more than nominal utility apart from its communication if it has a
common and dominant non-expressive purpose. Examples of items that
have more than nominal utility apart from their communication and thus
may not be vended under the provisions of this section, include, but are not
limited to, the following: housewares, appliances, articles of clothing,
sunglasses, auto parts, oils, incense, perfume, lotions, candles, jewelry,
toys, and stuffed animals;

(3) Performances by performing artists and musicians.

LAMC § 42.15.

As stated above, in Hunt, the Ninth Circuit Court of Appeals found that the revised

2006 Venice Beach ordinance was not unconstitutionally vague, but instead defined the

merchandise that could be sold in such a way that both police officers enforcing the law

and potential street vendors would know what was allowed. Id. at 714-71515.
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Note that the terms of “performer” and “performance” are expressly defined in the

Venice Beach ordinance:

11. Perform, Performing, Performance or Performances. To engage in any
of the following activities on public property: playing musical instruments,
singing, dancing, acting, pantomiming, puppeteering, juggling, reciting,
engaging in magic, creating visual art in its entirety, presenting or enacting
a play, work of music, work of art, physical or mental feat, or other
constitutionally protected entertainment or form of expression. The terms
Perform, Performing, Performance or Performances shall not include:

(a) The application of substances to others’ skin, including but not
limited to, paints, dyes and inks;

(b) The provision of personal services such as massage or hair
weaving, cutting or styling;

(c) the completion or other partial creation of visual art;

(d) the creation of visual art which is mass produced or produced
with limited variation; or

(e) the creation of Handcrafts.

12. Performer. A Performer is a Person who Performs. Performer includes
the employers, employees, and agents of a Performer. Indicia of being a
performer include, but are not limited to, setting up performance
equipment, staging or orienting the performance towards the public,
performing in the same location for an extended period of time, performing
in the public over multiple days, seeking voluntary contributions through
passing around a hat or leaving open an instrument case or other receptacle,
and soliciting donations after a performance.

LAMC § 42.15. (It is unclear whether costumed characters would fall within the

definition of “performer.” According to an L.A. City Attorney, costumed characters do

not come to Venice Beach; he thinks because it is not profitable given the nature of

tourists in that area.) The preamble to the current Venice Beach ordinance states as

follows:
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B. Findings and Purposes. The City Council of the City of Los
Angeles finds and declares as follows:

1. The Boardwalk and Recreation Area constitute a major tourist
attraction in the City, hosting approximately 16 million visitors annually.
The Boardwalk and Recreation Area are limited spaces geographically,
located in a narrow, linear City park that is bounded by the beach to the
West and private property to the East. The total width of the Boardwalk is
only ten feet in certain sections and only as wide as 50 feet in other limited
areas. The space is further constrained by the fact the Boardwalk and
Recreation Area serve as emergency ingress and egress routes.

2. Historically, visitors, including tourists, have been drawn to Venice
beach because, the Boardwalk and Recreation Area served as a traditional
public forum for performance and visual artists, as well as other free speech
activity. Vendors of Food, Goods and Merchandise viewed the large
crowds of visitors to the Boardwalk and Recreation Area as a pool of
potential customers and Vending proliferated. As the numbers of
commercial Vendors increased, the number of Performers and persons
engaging in free speech activities decreased both because of the limited
amount of space and because of the change in atmosphere from a vibrant
center of art and expression to a commercial “flea market” atmosphere.
Competing interests for space on the Boardwalk and Recreation Area
intensified and physical altercations for space and disturbances of the peace
resulted in law enforcement responses and arrests.

3. Unregulated Vending and Performances adversely affect the historic
character of the Boardwalk, hamper rather than encourage a wide variety of
performances, visual artists and other free speech activity, as well as
jeopardize the public safety of visitors to the Boardwalk, resulting in an
economic and cultural loss to the City. Therefore, the Boardwalk requires
reasonable time, place, and manner restrictions to retain its unique historic
character as a center of performance, art, and other free speech activity,
preserve its status as a tourist attraction, protect the commercial life of the
Boardwalk, and ensure the safety and enjoyment of residents, visitors,
advocates, artists, performers, and Vendors alike. Due to its unique
historical, geographical, and physical characteristics, the Boardwalk
requires its own set of rules and regulations different from other public
parks in the City.

Id. The space allocation/rotation provision in the Venice Beach ordinance states:
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E. Allocation and Use of Designated Spaces. The City’s Board of
Recreation and Parks Commissioners shall designate a total of 205 spaces
on the Boardwalk, referred to as the “Designated Spaces”. The Designated
Spaces will be available for use in accordance with a first-come, first-
served system or any other legally permissible allocation system adopted by
the Board at a duly noticed public hearing at which the public is provided
an opportunity to comment, as required by the Ralph M. Brown Act, posted
at the Recreation Office for at least ten (10) days prior to implementation.

The 205 Designated Spaces shall be made available for the activities
described in Subsection D. above. Five of the Designated Spaces shall be
double-sized, large act spaces for Performers whose number of Performers
plus audience can be anticipated to exceed 25 Persons. Two of the regular-
sized Designated Spaces shall be made available for Persons engaging in
any activity that is described in Subsection D. and who are predominantly
giving away Food. The remainder of the regular sized, Designated Spaces
shall be made available for Persons engaging in any exempt activity
described in Subsection D.

Persons using the 205 Designated Spaces are subject to, and shall comply
with, the following restrictions and the Program Rules adopted by the
Board:

1. The five double-sized, large act Performer spaces historically have
been used by Performers (such as acrobats) whose performances require
more space than is available in a single-sized, Designated Space, and have
been used by Performers who attract large crowds due to the nature of their
performances. The five, double-sized, large act Performer spaces are the
only spaces able to safely accommodate large scale performances or a large
audience and, therefore, in order to facilitate a variety of Performances in
these double-sized spaces, the Performer spaces are subject to a rotation
requirement, whereby each Performer using one of the five Performer
spaces shall relinquish the space on the hour, every hour, whenever another
Performer is waiting to use the Performer space in which the Performer is
Performing.

Id. (The Venice Beach ordinance is attached in its entirety as Exhibit 8.)

V. THE CURRENT LAW IN OCEAN CITY REGULATING
PERFORMANCES AND SALES ACTIVITY ON THE BOARDWALK

A. The Town Of Ocean City Ordinance
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In 2011, the City Council adopted an ordinance (Section 62 of the Code of the

Town of Ocean City) that required all street vendors and performers to confine

themselves to the street ends, required all street performers to register with the Town, and

banned all sales by street performers and vendors.

That ordinance was challenged in federal district court. The lead plaintiff in that

case was Mark Chase, who is a member of the Task Force that is submitting this report.

As stated earlier, the district court found that some parts of the ordinance were necessary

to protect public health and safety, while others unnecessarily and impermissibly

curtailed First Amendment rights to free expression. Chase v. Town of Ocean City, 825

F. Supp. 2d 599 (D. Md. 2011).

In brief, the district court upheld that portion of the Town law that restricted street

performers to certain parts of the Boardwalk (the street ends, with the exception of the

end of NorthN. Division Street, from which performers were excluded completely). Id.

at 620. The district court, however, struck down the licensing requirement, and ruled that

the Town could not prohibit the sale of “expressive materials” by street vendors. Id. at

630.

Although the district court’s 2011 Order defined “expressive materials,”

enforcement of the law has posed challenges. Specifically, police officers charged with

enforcing the law often have had to decide (and not known how to decide) whether any

given item sold on the Boardwalk was protected “expressive material.” The Order

defines “expressive materials” as follows:

any item or items that (1) have been created, written, or composed by the
person who sells, rents, or exchanges them for a donation; (2) are inherently
communicative; and (3) have only nominal utility apart from their
communicative value.
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a. By way of example, and not limitation, the following items
ordinarily are inherently communicative and have only nominal utility apart
from their communicative value: books, pamphlets, cassette tapes, compact
discs, digital video discs, paintings, photographs, and sculptures.

b. By way of example, and not limitation, the following items
ordinarily either are not inherently communicative and/or have more than
nominal utility apart from their communicative value: housewares,
appliances, articles of clothing, sunglasses, auto parts, oils, incense,
perfume, lotions, candles, jewelry, toys, and stuffed animals.

See Exhibit 2.

B. How Police Implement Current Law

Immediately following the Chase ruling, the Town of Ocean City set about

educating the persons responsible for enforcing the law. To that end, the Police

Department sought guidance from the Town AttorneyCity Solicitor and then, through Lt.

Pacini, trained every police officer responsible for policing the Boardwalk. In addition,

Lt. Pacini gave a presentation to local merchants about the new law and put out an

educational flyer for Boardwalk performers and merchants. (February 9, 2015 Hearing

Tr. at 15.) Lt. Pacini was designated the “go-to” officer with respect to Boardwalk

regulation, and all questions or issues encountered by other police officers patrolling the

Boardwalk were brought to and resolved by him. (Id. at 16.)

Lt. Pacini describes enforcement of the ordinance as “a daunting task” and noted

that he was called upon to respond to at least one Boardwalk-related issue on a daily

basis. (Id. at 13: 19-20, 16.) Resources (including all of the time and efforts of Lt.

Pacini, one of the Police Department’s most senior officers) were diverted from other

pressing law enforcement needs in order to handle Boardwalk regulation. (Id. at 19.)

The Town operates under a red light/green light system referred to as “Gray Area

Expressive Material.” (Id. at 14:9-10.) Whenever a street merchant sets up on the
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Boardwalk to sell items that are clearly non-expressive, the police do not permit him or

her to conduct business. Sellers of items that obviously are expressive (e.g., paintings on

canvas) are allowed to carry on their business. A police officer who encounters the sale

of items that are not clearly one thing or the other confers with Lt. Pacini, who is

responsible for giving a red or green light to any item as to which there is doubt. If Lt.

Pacini determines that an item falls into a “gray area,” and he is in doubt as to whether it

is or is not “expressive,” sales of the item are permitted until Lt. Pacini has consulted

with the Town Attorney’sCity Solicitor’s office.
2

Once counsel has given the item either

a red or green light, Lt. Pacini proceeds accordingly. (Id. at 14.)

C. Issues On The Boardwalk Under Current Law

Crowds that block the tram line, prevent emergency access to the Boardwalk, keep

tourists from moving and generally present a safety problem are a major concern. (Id. at

23.) Some of the performers put up elaborate signs (which rankles store merchants, who

must pay a fee in order to put out a sign); some use public facilities, such as benches or

the sea wall, to hold their wares; others rope or chain off areas so that others cannot

encroach on their space; others leave property behind to “stake out” their spots. (Id. at

24-26.)

D. Violations Of Other Laws

The proliferation of street performers has encouraged merchants who operated out

of traditional brick and mortar establishments to violate the zoning laws by bringing their

business out onto the Boardwalk where they could better compete with street vendors.

2
On the day that he testified, Lt. Pacini had received an inquiry about one such item: jewelry made by

the person who wanted to sell it. Other items and/or performers that he deemed to fall within the “gray
area” were books, CDs of music that the seller was not performing, paintings that the seller was not
painting, tarot card readers and henna tattoo artists. Id. at 20.
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Thus, for example, outdoor stands selling henna tattoos (which have previously been

treated by law enforcement as “expressive” and, accordingly, were permitted to be sold

on the Boardwalk) have been set up and staffed by store owners or renters who sell henna

tattoo services inside their stores. (Id. at 19-21.) Lt. Pacini testified regarding one

incident in which a store merchant set up a henna stand directly in the spot where a street

performer/vendor had set up – actually moving the street vendor’s stand out of the way,

and then threatened to kill the street vendor. (Id. at 36-37.) Because there is a great deal

of animosity and competition for space between traditional brick and mortar merchants of

henna tattoos and the street vendors, Lt. Pacini and his staff devote a great deal of time

and effort to pursuing these zoning violators, instead of engaging in other law

enforcement activities.

A group of individuals with whom Lt. Pacini has not known how to deal are the

“cartoon characters” – individuals who dress up as well-known cartoon characters and

then ask for tips after allowing themselves to be photographed by tourists. The cartoon

characters attract children and tend to wear costumes that hide their faces. Last summer,

some of the brick and mortar merchants decided to get in on the act, so they had their

employees (many of whom were students with J-I visas) put on a costume, go outside and

collect tips from tourists. (Id. at 25-26.) Usually, the merchants paid the student workers

(whose visas would not have allowed them to “perform” on the Boardwalk) an hourly

wage, while the merchants retained the much greater tip earnings. (Id. at 26).

At one point, Lt. Pacini wondered if cartoon characters were violating a copyright

or trademark. He contacted in-house counsel at the Disney Co. and the company was

unwilling to get involved. (Id. at 21.) Other types of street performers/vendors who raise

concerns for law enforcement and who might be acting in violation of other laws are:

disc jockeys and musicians who play amplified music; performers who erect stages and
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platforms; impersonators; performers who bring weapons onto the Boardwalk;

performers who produce spray paint fumes or use generators, gasoline, umbrellas and a

dance pole on the Boardwalk; a hula hooper who asks children in the audience to join her

in performing; performers/sellers whose performances/sales involve the touching of

another – face painters, henna tattooists, hair braiders and featherers. (Id. at 21-2, 27.)

VI. RECOMMENDATIONS

The preceding Sections I through V, the background portion of the Task Force

Report, were approved by the Task Force. After hearing live testimony, considering the

written submissions and taking into account our understanding of the law, this Task Force

recommends as follows:

A. Define “Expressive Material” And “Performer”

Both the creation, distribution and sale of expressive material and performances

are entitled to First Amendment Protection. (Below, these activities will sometimes be

referred to as “expressive activity.” Further, both vendors of expressive material and

street performers will sometimes be referred to as “street performers” or “performers.”)

Multiple issues have arisen as a result of uncertainty about whether any given item or act

qualifies as “expressive” or as a “performance.” For instance, the Ocean City police

department has had to divert resources – both time and manpower – to determining what

activities are expressive activities permitted on the Boardwalk. Lt. Mark Pacini, one of

the most experienced officers in the Ocean City Police Department, devotes all of his

time during the peak tourist season (roughly from Memorial Day to Labor Day) to

policing the Boardwalk and resolving issues encountered by performers, merchants and

other police officers who patrol the area.
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Dealing with the uncertainties created by the current ordinance is difficult and

time-consuming. If an effective, efficient system were put in place to determine which

activities are expressive activities, Lt. Pacini’s time and efforts, as well as those of other

police officers, could be spent dealing with more traditional law enforcement matters.

Likewise, performers and street vendors are frustrated by not knowing whether or not

they will be or are engaging in permissible activity. Boardwalk merchants are also

frustrated by not knowing what performances and street sales are permitted in close

proximity to their stores and whether they should attempt to extend their activities onto

the Boardwalk. Because everyone involved wants more certainty regarding what is

allowed, many have asked that the Town law explicitly define what is permitted on the

Boardwalk with respect to expressive activity by street vendors and performers.

Under the current system, one person (in law enforcement) has the authority and

obligation to interpret the law as amended by the district court ruling, and determine

whether any given activity is expressive, and can therefore be conducted on the

Boardwalk. These decisions many times have to be made with little time for reflection

and in the midst of a crowd and pedestrian traffic on the Boardwalk. Further, because

uncertainty exists as to whether or not any given use will be allowed, individual artists

and performers may unnecessarily censor themselves.

The current system of Boardwalk operation results in overcrowding, disorder and

unnecessary conflict. The Boardwalk is not large enough to accommodate every

performer who wants to perform in the prime, most heavily traveled portions of the

Boardwalk. Consequently, there are often altercations over a desirable spot, and conflicts

among performers about who has priority rights to any given location, often leaving

behind personal property in an attempt to stake out entitlement to a prime site. Because

there are so many performers on the Boardwalk, tourists often are overwhelmed. The
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overcrowding also results in many store entrances being blocked by performers or the

tourists watching them and pedestrian traffic on the Boardwalk is severely hampered.

One witness described the proliferation of sidewalk performers and vendors as

“untenable.” (February 18, 2015 Hearing Tr. at 51.)

Other jurisdictions have encountered similar problems and have addressed them

by putting into effect regulations that leave little doubt as to what activities are allowed

and not allowed and where expressive activity can be conducted. Accordingly, the Task

Force recommends that Ocean City adopt an ordinance that defines both “expressive

material” and “performance” so as to eliminate uncertainty. By defining these terms,

specifying what will be permitted and where it will be permitted, Ocean City can

alleviate congestion and conflict on the Boardwalk and improve the experience for all

involved without impinging on freedom of expression guaranteed by the First

Amendment.

The definition of performance below excludes henna tattoos and other analogous

personal services in which paint or dye is applied to the skin or hair or if there is touching

of the person for whom the services are performed. Many have expressed grave concerns

about “henna tattoo artists” for both health and safety reasons. Henna tattooists set up a

table or stand and offer to either sell or for a gratuity (sometimes for an explicitly stated

amount) draw on the arm, wrist or other part of a customer’s body using what they refer

to as “henna.” The ink used to draw “henna tattoos” is often hair dye that can irritate the

skin. Moreover, these individuals often have no accountability. There have been

instances when individuals who had adverse reactions to the dyes tried to go back to the

stand where they had the “tattoo” applied to learn more information about what had been

done to them, only to find that the stand was gone. The Worcester County Health

Department has been called to investigate the use of dyes and pigments in these sales and
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performances, but has concluded that it lacks the power to regulate these services because

they are not performed inside licensed establishments. Many indoor establishments that

featured tattoo artists inside their stores have concluded that it is necessary to move their

operations outside in order to better compete with henna tattoo street vendors/performers.

Tattooists, face painters, hair braiders and masseuses who operate outside a licensed

establishment are currently unregulated. The Task Force has concluded that the Town

should take action to protect the health and safety of Boardwalk visitors from

inappropriate touching and dangerous chemicals, and wants to reduce congestion on the

Boardwalk and competition and conflict between shop owners, henna tattoo artists and

street vendors (which has sometimes become violent).

Accordingly, the Task Force proposes that the Town adopt an ordinance regarding

Boardwalk regulation that contains the following explicit definitions:

Expressive material means newspapers, periodicals, books, pamphlets or
other similar written material; it also includes cassette tapes, compact discs,
digital video disks, paintings on paper or fabric, photographs, sculpture and
prints that have been created or composed by the vendor. The sale of these
items will be permitted on the Boardwalk at locations permitted under the
terms of this ordinance. The sale of any other item will not be permitted on
the Boardwalk. Expressive material shall not include the application of
substances to others’ skin, including but not limited to paints, dyes and
inks.

Performers will be permitted to perform on the Boardwalk at locations
permitted under the terms of this ordinance. The terms perform,
performing and performance, as used in this ordinance, mean to engage in
playing a musical instrument, singing, dancing, acting, pantomiming,
puppeteering, juggling, engaging in magic, presenting or enacting a play,
work of art, physical or mental feat or creating visual art. Indicia of a
“performance” or “performer” are seeking and/or accepting voluntary
contributions through any means, including passing around a hat or leaving
open an instrument case or other receptacle, soliciting, and/or accepting,
directly or indirectly, donations after a performance, attempting to draw
attention, convene an audience and/or engage onlookers as spectators or
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participants in a “performance.”3 Individuals who dress in a costume, pose
for photographs and solicit or accept gratuities will be deemed performers
and are subject to the rules and regulations pertaining to performers. The
terms perform, performing and performance shall not include:

1. The application of substances to others’ skin, including but not
limited to paints, dyes and inks; or

2. The provision of personal services that involve the touching of
another, such as nail painting or hair weaving, braiding, cutting, or styling.

The proposed definitions borrow from the laws of other jurisdictions that have

encountered issues similar to those faced by Ocean City. New York City, for example,

bans the sidewalk sale of every item except for written materials (“newspapers,

periodicals, books, pamphlets or other similar written material”) and paintings on canvas,

photographs, sculpture and prints. Mastrovincenzo, supra, at 83 n.2, 104. After

concluding that preventing congestion and providing for the safety of its citizens were

legitimate government interests, the Second Circuit Court of Appeals concluded that even

protected, expressive materials could be subject to reasonable time, place and manner

regulation in order to further those goals.

Similarly, the Venice Beach ordinance allows the street sale of only expressive

materials, including performances, but has defined street performances to exclude all

personal services or drawing on the skin. The definition proposed here would not

characterize as a “performer” a person who wants to sing, play an instrument, or engage

in other performance-like activity not for remuneration or for purposes of attracting a

crowd, but purely as a social activity.

3
The Task Force does not condone the aggressive solicitation of contributions by performers, expecting

solicitation at all times to be “non-aggressive.” The Task Force recommends that the Town Council take
legislative action to forestall aggressive solicitation, such as the adoption of a definition of “performer”
that recognizes that the aggressive solicitation of contributions is not an indicium of a “performer.”
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B. Required Registration For Spaces In Which Expressive Activity Must
Be Conducted In The Most Congested Areas On The Boardwalk

The Task Force recommends that, in congested areas on the Boardwalk, the Town

require persons engaging in expressive activity to conduct this activity in designated

spaces for which they must register. Further, the Task Force recommends that the Town

adopt rules and regulations regarding the assignment of the spaces and the activities that

may be undertaken by persons conducting expressive activity.

1. Location And Configuration Of The Spaces

The Task Force recommends that, with the exception of S. Division Street, the

Town establish the location and configuration of spaces between South 1st Street and

Ninth Street where expressive activity can be conducted. The most congested area of the

Boardwalk during the summer season is from South 1st Street to Ninth Street. This is the

area where most street performers are located. The Town should continue the practice of

permitting expressive activity only at the street ends, and thus, aside from S. Division

Street, the spaces should be located at the street ends between South 1st Street and Ninth

Street. AfterOn S. Division Street and after Ninth Street, the Town should require

expressive activity be conducted at street ends, but need not establish spaces. The Task

Force recognizes that S. Division Street contains a large street end plaza where

performers who generate larger crowds frequently perform.

The configuration and nature of the Boardwalk at street ends varies greatly from

South 1st Street to Ninth Street. No street end is precisely the same. For example, some

street ends have concrete plazas on either the east or west sides of the Boardwalk (or

both) while also containing a concrete tram pathway. Some street ends have facilities,

such as restroom buildings or picnic tables. Further, north of Fourth Street, the

Boardwalk narrows markedly, resulting in the tram running down the center of the
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Boardwalk. Accordingly, the number and size of spaces that can be safely and

effectively accommodated varies at each street end. The Town should establish the

spaces at locations where crowds that gather around performers or persons selling

expressive material will not block access to the Boardwalk, store fronts, fire hydrants,

public benches, or the tram lane. Where possible, the number of spaces per street end

should be 10 feet by 10 feet; where not possible,exceed three, and the size of the spaces

should be 5no greater than 100 square feet by 10 feet. . The spaces should be clearly

marked to identify their location and boundaries, but, in an effort to preserve the aesthetic

qualities of the Boardwalk, these spaces should not be demarcated by the painting of lines

on the Boardwalk. Instead, the Task Force recommends that the Town determine a more

appropriate manner to define the spaces.

The Task Force has not conducted a specific analysis to identify the appropriate

number and configuration of spaces on each street end. The Task Force, however,

believes that configuringestablishing spaces in this fashion will provide ample

opportunity for expressive activity conducted by performers mindful of the need to

ensure the free flow of pedestrian traffic and access to stores and other facilities. The

Task Force recommends that, prior to establishing spaces, the Town perform an analysis

that determines the appropriate number and configuration of spaces on each street end.

With respect to street ends, the Task Force recommends that, if the Town Council should

decide to enact an ordinance which requires the establishment of spaces, at the time it

enacts the ordinance the Council should adopt a resolution in which it identifies with

specificity the location and configuration of spaces.

To allow access for emergency vehicles, the Task Force recommends that no

expressive activity should be permitted at the street ends of N. Division and Dorchester

Streets.
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2. Assignment Of, And Registration For, The Spaces

Further, the Task Force recommends that the marked spaces between the South 1st

Street and Ninth Street be assigned ontwice a weekly basisweek at a location in City Hall

or another City government office. The spaces should be assigned on a first come, first

served basis forpursuant to the following week beginning at the opening of business on

Monday and closing at 2:00 p.m. on Friday.procedure described below. A person

seeking to have the space assigned to him or her for the following weekMonday through

Thursday must register for the space on the preceding Monday by providing his or her

name, and the names of all persons participating in the expressive activity. A person

seeking to have the space assigned to him or her for the following Friday through Sunday

must register for the space on the preceding Friday in the same fashion.

Further, at the time a person seeks to register for a space, the Town official should

provide the person with a registration form that states the rules and regulations for the use

of the space. The Town should also require the person seeking to register to pay a

nominal fee to be determined by the Town for the administration of the registration

system. A person seeking to register should be required to describe on the form the

nature and scope of the activity in which the person intends to engage in sufficient detail

that the Town official responsible for assigning the space can determine that the person

will be engaging in permitted expressive activity. The person seeking to register must

sign the form and the form should state that the person registering for the space has

reviewed the rules and regulations for the use of the space and agrees to comply with

them. Furthermore, the Task Force recommends that upon registering for an assigned

space, a performer must furnish proof of an insurance policy maintained by the
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individual(s) seeking to engage in expressive activity. The Task Force recommends that

the Town determine the minimum amount of coverage for which the required insurance

should provide. Finally, the Task Force recommends that this insurance policy contain a

“hold harmless clause” with respect to the Town.

A person will be prohibited from registering for a space on the same street end in

two successive weeks. A person registering for a space shall include all persons

registered onduring the form as participating in the expressive activity.same week. Thus,

if the Town establishes spaces designated as A, B, C and DC at the end of FirstSecond

Street, the person or persons who are registered for Space A on FirstSecond Street the

Monday through Thursday of the first week of June cannot be registeredlater register for

a space at the end of FirstSecond Street infrom Friday through Sunday during the first

week of June. Additionally, if a person registers for Space A on Second Street from

Friday through Sunday during the first week of June, that person or persons may not later

register for a space at the end of Second Street from Monday through Thursday during

the second week of June.

The Task Force carefully considered the testimony of many witnesses that spaces

should be assigned at random by a lottery and that a rotation system should be

implemented. The Task Force concluded, however, that street performers should be

allowed to exercise some control over their location and that it would be unfair to assign

a street performer at random to a location removed from the busiest areas of the

Boardwalk when spaces are available in these areas. The Task Force believes a

requirement that a performer not be located at the same street end on successive weeks

should be sufficient to meet the goal of rotating performers.
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3. Use Of The Spaces

The Task Force recommends that expressive activity be permitted in the spaces,

subject to specific rules and regulations. The rules and regulations should be included in

the City Ordinance, and the Task Force recommends that these rules include a prohibition

on physically affixing props to the Boardwalk surface and a height limitation of four feet

on props. In addition, a person utilizing a space should not be permitted to rope off or

demarcate the spaces in any way. Persons may not leave equipment or props unattended

in the space for more than 15 minutes. Further, the Town should only permit the spaces

to be utilized at specified times. The Task Force recommends that the specified times be

between 10:00 a.m. and 12:00 a.m. during the week, and between 10:00 a.m. and 1:00

a.m. on weekends. The On any day of the week, however, the creation or amplification

of music and amplification of sound, however, of whatever nature should not be

permitted after 1011:00 p.m. during the week, and The Task Force recognizes 11:00 p.m.

as an appropriate time to cease the creation or amplification of music and amplification of

sound because outdoor entertainment by restaurants and businesses on weekends. the

Boardwalk is not permitted after 11:00 p.m. Furthermore, the Task Force recognizes that

law enforcement is authorized to curtail unreasonably loud noise pursuant to the Town’s

existing noise ordinance. Code of the Town of Ocean City, Maryland Sect. 30-271.

The Task Force heard testimony regarding pole dancing on the Boardwalk. Under

certain circumstances, dancing can constitute expressive activity entitled to protection

under the First Amendment. Dancing is not entitled to such a protection, particularly in a

public place such as the Boardwalk, where it involves nudity, pornography or obscenity.

Section 62-5 of the Ocean City Code currently prohibits nudity, pornography and

obscenity on the Boardwalk. Accordingly, the Task Force believes that it must be left to
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law enforcement to determine whether the given conduct involves nudity, pornography,

or obscenity.

The Task Force also heard testimony that crowds gathered around street

performers obstruct traffic on the Boardwalk and access to stores and restaurants. The

Task Force believes the spaces in the heavily traveled areas of the Boardwalk can be

located and configured in such a way as to alleviate undue congestion. Nonetheless, the

Task Force recognizes that law enforcement has authority to prevent the obstruction of a

public way under the Maryland Code of Criminal Law § 10-201(c)(1), which provides

that a person may not willfully and without lawful purpose obstruct or hinder the free

passage of another in a public place. Id.

4. Boardwalk Issues To Be Addressed By Requiring Registration
For Spaces In The Most Congested Areas On The Boardwalk

The Task Force believes that the recommendations described above regarding the

regulation of expressive activity on the Boardwalk will address a number of issues raised

by witnesses who testified before the Task Force. First, City police officials, particularly

Lt. Pacini, noted that, in the most congested areas of the Boardwalk, street performers

and individuals selling expressive material generate crowds which block (1) the flow of

traffic on the Boardwalk, (2) the tram pathway, (3) access to retail stores and restaurants

on the Boardwalk, (4) fire hydrants, and (5) public benches. This situation causes harm

to the retail stores and restaurants and results in conflict between street performers and

retail merchants and restaurant owners. The congestion also makes the Boardwalk

experience less enjoyable for the public and creates safety issues when individuals or

props are in the pathway of the tram and block fire hydrants. It could be suggested that

police already have authority to disperse crowds where there is a dangerous situation,

traffic is hindered or access to a store or restaurant is blocked. Police action in this
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situation, however, is not preferable. It causes disruption to the activities of the

performers and merchants and makes the experience of members of the public less

pleasant. Further, such action by the police increases the likelihood of a confrontation

between a member of the public and the police that would otherwise be completely

avoidable. By requiring the street performers and persons selling expressive material to

conduct their activities within the designated spaces in the congested areas of the

Boardwalk, the congestion problem can largely be ameliorated and a better situation can

be created for street performers, merchants and members of the public seeking to enjoy

the Boardwalk.

Additionally, the Task Force heard evidence that the current law authorizing

expressive activity generally on the Boardwalk has resulted in retail store owners

violating the spirit, if not the letter, of zoning laws by locating sales or service facilities

on the Boardwalk itself in front of their stores. A requirement that expressive activity be

conducted in designated spaces, which will not be located in front of retail stores, would

eliminate the problem of retail store owners expanding onto the surface area of the

Boardwalk.

Furthermore, under existing law, police officers are required to make immediate

judgments, many times in the midst of a crowd, as to whether sales or service activity is

expressive activity protected by the First Amendment. Police officers often erred on the

side of permitting the activity, thus undermining the Town’s policy of not permitting non-

expressive, commercial activity on the Boardwalk and exacerbating the general

congestion and other problems caused by commercial activity on the Boardwalk.

Further, uncertainty on the part of potential performers as to whether their activity

constitutes protected expressive activity may deter the individuals from engaging in

expressive activity. The Task Force’s recommendation that persons be required to
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register for spaces in the congested areas and briefly describe the nature and scope of

their activities would address these issues by having a Town official determine whether

the proposed activity is permissible, with time for reflection (and, if necessary, an

opportunity to consult the Town AttorneyCity Solicitor). Most importantly, this

procedure would eliminate the need for police officers having to make this legal

judgment in the midst of a large and busy crowd where there is the potential for

miscommunication and conflict.

Another problem identified by testimony before the Task Force was that street

performers sometimes occupy public benches, construct platforms that are affixed to the

Boardwalk, utilize props that obstruct the view of the beach and ocean, and obstruct

access to fire hydrants. The Task Force’s recommendation that the Town establish

spaces in the congested areas would prevent performers from occupying public benches

and blocking fire hydrants. Outside of the congested areas, these issues can more easily

be addressed on a case by case basis. Further, the Task Force recommends that the Town

place height limitations on props that can be utilized by performers and prohibit

performers from affixing props to the Boardwalk itself. These restrictions should prevent

performers from damaging the Boardwalk by affixing props and prevent them from

blocking the view of the beach and ocean.

Additionally, the Task Force received evidence that the fumes from spray paint

utilized by performers or persons selling expressive material can be annoying,

uncomfortable and potentially unhealthy. The Task Force, however, decided not to

recommend that spray painting be prohibited on the Boardwalk. The Task Force found

that spray painting is central to activity that is expressive in nature and provides

enjoyment to visitors to the Boardwalk. The Task Force believes that its

recommendations on the establishment and use of spaces in the congested areas strikes
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the correct balance on this issue. By locating the spaces away from store fronts and

restaurants, the Town would reduce the extent to which people will be exposed to the

fumes. Further, by prohibiting performers and persons selling expressive material from

registering for a space on the same street end in two successive weeksconsecutive

performance periods, the recommendation would eliminate the possibility that certain

areas will be continuously exposed to the fumes for the entire season.

Furthermore, certain witnesses expressed concern that individuals dressing as

costumed characters were able to conceal their identity and may interact in an

inappropriate manner with children. The Task Force did not receive any evidence that

such conduct had actually occurred, but finds that the likelihood that such an event might

occur would be reduced if costumed characters were required to register for a space and

identify themselves in the congested areas. This procedure would deter inappropriate

conduct and would enable law enforcement authorities to quickly and effectively

investigate complaints of misconduct by costumed characters. Outside of the congested

areas the potential for misconduct by costumed characters is less acute and can be more

easily addressed on a case by case basis.

5. The Legal Validity Of The Task Force Recommendations

The Task Force has concluded that the recommendation that persons be required

to conduct expressive activity in designated spaces in the congested areas, and be subject

to delineated rules and regulations, would be consistent with the analysis of district court

opinions governing the Town’s Boardwalk and First Amendment principles. As

explained in detail above, the government may impose reasonable “time, place, and

manner” restrictions on speech provided that the restrictions “(1) are “justified without

reference to the content of the regulated speech”; (2) are “narrowly tailored to serve a

significant governmental interest”; and (3) “leave open ample alternative channels for
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communication of the information” that the speaker wishes to communicate. Clark,

supra, at 293.

Further, the requirement that a restriction be “narrowly tailored to serve a

significant governmental objective” means that the governmental goal would be achieved

less effectively without the regulation. Ward, supra, at 798. The restriction need not be

the least restrictive means available for achieving the objective, but it must not be

substantially broader than necessary. Id. at 800. A restriction may be too broad if there

are numerous and obvious less burdensome and more precise alternatives. Id. at 797.

Whether there are “ample alternative channels for communication” is a very specific

determination that will vary for each situation. The key question is whether the speaker’s

ability to communicate effectively and reach the intended audience is threatened by the

government regulation. Id. at 802; see also, Heffron, supra, at 655.

In Dowd, the district court applied these rules to uphold a City of Los Angeles

ordinance applicable to Venice Beach. Dowd, supra, at 22. The ordinance assigned

performers to specific spaces on the boardwalk for the purpose of distributing limited

space on the boardwalk and preventing congestion. Id. at 8. The city argued that the

assignment of spaces provided a mechanism for police officers to resolve disputes over

space and to allocate space in a neutral manner. Id. The assignment of spaces – the city

contended – also expanded the pool of potential performers who might not assert

themselves on a first come, first served basis or be willing to arrive at the crack of dawn

to reserve a space. Id. at 8-9. The city also imposed a height restriction on the use of

props to no more than four feet above the ground. Id. at 12-13. The district court found

that, while the restrictions did have some tendency to limit speech or expressive activity,

it was not substantially overbroad and was geared to addressing important governmental

interests in the safe and pleasant use of the boardwalk. Id. at 13.
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The Task Force believes that the district court’s reasoning in Dowd is persuasive

and applicable to the recommendations that it has made. Further, the Task Force believes

that it is important that the Town has now had the benefit of three years of operating

under the terms of the existing Ordinance as modified by the district court. This

experience, as explained by testimony before the Task Force, has formed the basis for the

limited and tailored new regulations that the Task Force recommends. In Reynolds, the

Fourth Circuit considered a law that banned panhandling on highway medians imposed

by a county ordinance. Reynolds, supra, at 1. The Fourth Circuit ruled that the County

could not rely on common sense and logic alone to prove that such activity was

dangerous and that a ban was necessary to address the conduct. Id. at 6. Rather, the

County had to demonstrate that it had tried less restrictive methods, such as prosecuting

individuals who actually obstructed traffic. Id. The Court remanded the case to the

district court to give the County an opportunity to gather and present such evidence. Id.

at 8.

In the present case, the Town has had three years of experience with permitting

expressive activity on street ends throughout the Boardwalk, except at the end of N.

Division Street. This experience has brought to light certain specific issues created by

such activity, but the Task Force believes that these issues can be addressed by the

regulations it recommends with minimal impact on expressive activity. Indeed, as

explained above, some of the recommendations should make it easier and safer to engage

in expressive activity in the congested and busy environment of the Ocean City

Boardwalk during the summer season.
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C. Tables, Generators And Other Materials Used By Street Vendors And
Performers

Many people have expressed concern that street performers sometimes appropriate

what are meant to be public spaces and accommodations (e.g., benches) and use them

either to store their belongings or as part of their act. The Task Force believes that, by

granting performers a designated space in the congested areas, this problem will be for

the most part solved. It is expected that performers will confine themselves to the

designated areas, which will exclude all public accommodations.

Within their designated spaces, performers may use tables, signs and other

equipment that is not affixed to the Boardwalk as they deem necessary. The Town,

however, wants to ensure the safety and aesthetic attractiveness of the Boardwalk. Many

witnesses expressed concerns about generators on the Boardwalk for reasons having to do

with both noise and safety. David Hartley, Ocean City’s Fire Marshall, testified that

generators pose potential safety risks because they produce exhaust and heat up,

potentially causing burns. In particular, he thought fueling and re-fueling generators on

the Boardwalk was dangerous.

Because generators pose a fire hazard and are unsafe, noisy and produce exhaust

fumes, the Task Force recommends that they be banned in the vending/performance

spaces. In addition, the Town tries to maintain an aesthetic standard and to reduce blight

and visual clutter by enforcing its zoning laws, which require merchants to limit their

outdoor displays on the Boardwalk. The Town’s interests in maintaining the

attractiveness and visual appeal of the Boardwalk can best be accomplished by requiring

street vendors to observe some of the same restrictions with which merchants must

comply, especially when it comes to outdoor signs and displays. Accordingly, we

recommend that street performers and vendors, like merchants, observe prohibitions on
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any display of more than four feet in height. Ocean City, MD Code of Ordinances, Sec.

110-884.

Restrictions on the types and size of equipment allowed in a public space that are

content-neutral – that is, that are not aimed at repressing any particular speech because of

its content – raise no constitutional concerns as long as they are reasonably related to

furthering a legitimate government interest. Here, the interests advanced by the

regulations are health and safety, and prevention of visual blight.

D. Closing Of Dorchester Street And Additional Streets To Performers
And Street Vendors

The Task Force heard testimony from Lt. Ward Kovacs, a 33 -year veteran of the

Ocean City Beach Patrol who has been stationed at the Boardwalk for 30 of those years.

Lt. Kovacs testified that the current system for getting onto the beach in case of

emergencies presents a severe safety hazard.

Frequently, when Beach Patrol vehicles need to cross the Boardwalk, they have to

wait for the crowds that are assembled to watch the street performers there make way for

the vehicles, and have to wait for the performers or vendors (some of whom have

elaborate booths, signs, stages or other equipment) to dismantle their set-up so that the

Beach Patrol vehicles can pass. Sometimes, the hold-up can cause dangerous delays. Lt.

Kovacs described various incidents that occurred last summer when the Beach Patrol

tried to reach drowning victims and the crowds caused “life-threatening delays.”

(February 9, 2015 Hearing Tr. at 41:16..) On one occasion, a street performer set up at

the corner of Dorchester actually refused to move out of the way of the emergency

vehicle, which carries on board a defibrillator – the only one available on the Beach. (Id.

at 42..) The performer let the vehicle through only after Lt. Pacini, of the Ocean City
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Police Department, had been called and came to the scene. (Id. at 43..) On two other

occasions, the delay in crossing the Boardwalk meant that one rescue officer struggled

alone in the surf with a drowning victim until a second rescuer, stuck on the Boardwalk,

could get there to help him. (Id. at 44..)

In order to avoid these life-threatening incidents, Lt. Kovacs requested, and this

Task Force recommends, that Dorchester Street be closed off to street performers,

thereby facilitating emergency access to the Beach.4

Additionally, the Beach Patrol uses ATVs with low pressure tires for emergencies.

Id. at 39. The Patrol stores the majority of these vehicles on Dorchester Street. Id. The

ATVs cannot lawfully reach N. Division Street by state highways like Baltimore Avenue,

which provides an appropriate path under urgent circumstances. This problem is avoided

by affording emergency vehicle access to the Boardwalk via Dorchester Street, a city

thoroughfare not subject to the state highway proscription.

In order to ensure that emergency vehicles are able to access the Beach as quickly

and efficiently as possible, the Task Force further recognizes the need for emergency

access at each “at grade” Boardwalk intersection. At each of these “at grade” locations,

the streets meet the Boardwalk at a level intersection, thereby allowing emergency

vehicles access to the Beach expeditiously and without having to travel to N. Division

Street or Dorchester Street. Therefore, to facilitate the ease of emergency access, the

Task Force recommends that, in addition to N. Division Street and Dorchester Street,

4
Additionally, the Beach Patrol uses ATVs with low pressure tires for emergencies. (February 9, 2015 Hearing Tr.

at 39.) The Patrol stores the majority of these vehicles on Dorchester Street. (Id.) The ATVs cannot lawfully reach
N. Division Street by state highways like Baltimore Avenue, which provides an appropriate path under urgent
circumstances. This problem is avoided by affording emergency vehicle access to the Boardwalk via Dorchester
Street, a city thoroughfare not subject to the state highway proscription.
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performers be prohibited from conducting expressive activity at the ends of the following

streets: South First Street, Worcester Street, Third Street, Fifth Street, Seventh Street,

Surf Avenue, and Ninth Street. North of Ninth Street, the Task Force recommends that

expressive activity by performers on every street end between and including 15th Street

and 27th Street be prohibited in consideration of the reasons provided above.

E. Signs Disassociating The Town From Street Performers

The Task Force heard testimony that many tourists assume that the Town of

Ocean City has vetted, endorsed and assumed responsibility for street performers. It has

been suggested that this perception could lead people to trust the performers more and

could, for example, make some people feel more at ease about their children engaging

with costumed characters. Such a misperception could lead to a tourist being defrauded

or injured by a street performer. In order to help forestall any such problems, the Task

Force recommends that the Town post and prominently display signs in locations

nearmake use of the street ends whereexisting LED monitors along the performers are

located,Boardwalk, which should be used to deliver a message stating that the street

performers are not employees of the Town, nor are they affiliated with the Town in any

representative or official capacity. Additionally, the Task Force recommends that the

Town deliver the same message through the media, by way of example, and not

limitation, the local Ocean City public information (or “resort”) television channel, as

well as the official “Ocean City, MD” website sponsored by the Town’s Department of

Tourism.

F. Use Of The Amphitheater On Caroline Street

Certain performers attract bigger crowds to what the performers call “circle

shows.” In order to afford these performers a suitable space to house these larger crowds,
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the Task Force recommends that the Town make the Caroline Street Amphitheater, which

is often unused, available to them. The mechanics of how the Amphitheater ultimately

will be made available (i.e., whether by a first-come sign-up system, or through some

other equitable means) will depend on the number of performers who vie for the space.

The Town should consider promoting these circle shows, without endorsing them as acts

hired by the Town.The Task Force recommends that the Town prohibit performers from

utilizing the Caroline Street Amphitheater as a performance area.

G. Enforcement Procedures

The Town of Ocean City, Maryland is a municipal corporation organized under

Article XI-E of the Maryland Constitution. As such, the legislative body of the Town

may enact and adopt ordinances necessary to exercise the authority of the municipality.

Md. Code, Local Gov’t § 4-103(b)(3); § 5-203. These ordinances may provide that a

violation of the Town’s ordinances will be considered a civil offense or “municipal

infraction.” Md. Code, Local Gov’t § 6-102. Lastly, a fine not to exceed $1,000 may be

imposed for each municipal infraction. Id.

As a municipal corporation, the Town has adopted a Charter containing the

governing laws relating to the incorporation, organization, government, and affairs of the

Town. The Charter may be found at Sect. C-101, et seq. of the Code of the Town of

Ocean City, Maryland (“Ocean City Charter”). With respect to enforcement, the Charter

recognizes that the Mayor and City Council of Ocean City may provide for the

enforcement of this Charter and of any ordinance or regulation made thereunder. Ocean

City Charter § C-416. In particular, the Charter provides that the Mayor and City

Council are empowered to provide civil penalties for any violations of the Charter or

related ordinance or regulation. Id.
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Accordingly, under the Maryland Code for Local Government and the Ocean City

Charter, the City Council of Ocean City may enact a civil enforcement statute that allows

police officers to issue fines not to exceed $1,000 for infractions of an ordinance

regulating activity on the Boardwalk. Currently, Sec. 62-5 of the Code of Ordinances

(“the Code”) describes the prohibited acts on the Boardwalk, and includes an

enforcement provision which states that any individual who violates Sec. 62-3, 62-4, and

62-5 of the Code shall be deemed to have committed a municipal infraction and shall be

subject to the penalty provisions for such offenses found in Sect. 1-8(c) of the Code. The

Task Force recommends that § 62-5 be amended to subject an individual to a fine of no

less than $25.00 and no more than $1,000.00 if the person is found to have violated the

provisions governing the Boardwalk which have been recommended by the Task Force.

Additionally, the Task Force recommends that a police officer have authority to

evict a performer from a space for 24 hours if the police officer determines that the

performer is utilizing the space in violation of the Town Code.

[Signature Lines]

H. Reconvening Of Task Force

Finally, Task Force members believe that the process of sitting down together,

identifying concerns and attempting to craft solutions that would be acceptable to all

constituencies was a useful one. The Task Force recommends, therefore, that the City

Council cause the Task Force to reconvene sometime during the summer when changes

to Boardwalk regulation have been implemented and there has been time to see how

those changes are working.
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Greg Shockley, Chairman



DISSENT



Mark Chase 

4601 Kramme Avenue 

Baltimore, Maryland 21225 

443-962-8233 

StellarPaintings@yahoo.com 

March 30, 2015 

Guy R. Ayres III 

Town Attorney for Ocean City, Maryland 

The Law Firm of Ayres, Jenkins, Gordy, and Almand  

6200 Coastal Highway, Suite 200 

Ocean City, Maryland 21842 

Dear Guy R. Ayres III: 

I must dissent against portions of the proposed regulations. The proposed draft of 

recommendations blatantly ignores factual data given and presented by various 

public safety personnel. Below is a summary of the regulation changes I must 

dissent from. 

Ban on Generators: 

The first proposed recommendation that I must dissent from is the ban on 

generators. The proposed change was not in accordance with the testimony given by 

Fire Marshall David Hartley. During his testimony, Mr. Hartley clearly stated the 

following, which shows his intent was to ban the fueling and refueling of generators 

on the boardwalk rather than completely banning generators: 

“If you use a generator in accordance with the manufacturer’s 

recommendations they are in fact safe” (Betz, Court Reporter, 

2015b, p. 5, line 14-16) 

“In particular, in talking about the generators, those that are 

powered by gas, the biggest concern I have is not so much the 

generator itself. If you use a generator in accordance with the 

manufacturer’s recommendations they are in fact safe. However, 

in a place that’s so heavily populated, dense with people, my 

concern is more with their fueling and refueling” (Betz, Court 

Reporter, 2015b, p. 5, lines 17-18) 
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“I’m not saying to prohibit the use of generators…but for me I want 

more safe handling of the flammable liquid and the fuel and 

refueling” (Betz, Court Reporter, 2015b, p. 6, lines 3-6) 

“What I’m basically suggesting is getting the generator off the 

Boardwalk to refuel it…” (Betz, Court Reporter, 2015b, p. 8-9, lines 

21-5).  

“…Manufactures specifically put out their recommendations on 

how to use their equipment, and if they do in accordance with their 

recommendations they do, like I said earlier, I feel like they’re safe” 

(Betz, Court Reporter, 2015b, p. 6, lines 8-13). 

Not only does a ban of generators affect some performers from communicating 

effectively at night, but is overbroad and ignores the more precise and less restrictive 

option of banning only fueling of a generator on the boardwalk. 

Ban on Ropes and Spot Size: 

The second proposed recommendation that I must dissent from is the ban on ropes 

and spot size. Limiting a performer’s size may inadvertently cause a situation in 

which the performer cannot speak or perform effectively because his/her crowd is 

too close for their type of performance. Such as limiting a dancer, acrobat, or juggler 

to a small size will hinder their ability to speak publically and potentially cause safety 

concerns. This serves no substantial governmental interest of safety especially when 

performers are allowed to implement what they know is a safe performance size for 

their act. In conjunction, the banning of ropes will greatly reduce and/or remove the 

ability of some performers to control their crowds. This ban will not only be 

counterproductive, concerning boardwalk blockage caused by crowds, but it may 

unintentionally cause larger or more frequent blockages to occur. This purely comes 

from experience as a performer and knowing that a simple rope laying on the ground 

or even slightly elevated allows a performer to control his/her crowd into a smaller 

condensed area. Without a rope to signify a place for spectators to approach they 

will often, if not always, maintain a vast distance between them and the performer, 

which is counterproductive to the governments interest in maintaining free movement 

of pedestrian foot traffic. Attached to this dissent letter are two images that will show 

the differences between a performer that uses a simple rope versus one that does 

not use a rope to give the crowd a visual reference on how close to the performer 

they can be. The first image is of one that uses no rope during his performance. This 
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image was submitted by Lieutenant Mark Pacini during his presentation. The second 

image is of a performer that uses a rope as a visual cue to tourists so that they know 

they can be close. This image was submitted by Mr. Ward Kovacs.   

Removal of 3rd Street from Potential Performer Area: 

The third proposed recommendation that I must dissent from is the proposed 

removal of 3rd Street from a potential performer area. Ward Kovacs of the Ocean 

City Beach Patrol testified on removing Dorchester Street as a performance area. I 

fully agree that Dorchester Street should be removed, but my fellow task force 

members voted also to amend the draft task force proposal to include 3rd Street 

along with Dorchester Street. Mr. Kovacs never once mentioned 3 rd Street or any 

other street, other than Dorchester and North Division Street as safety access 

points. The following statements made by Mr. Kovacs clearly show that the beach 

patrol does not access the boardwalk via 3 rd Street or any other street, other than 

Dorchester Street. 

“It’s unsafe for our ATV’s to drive down Baltimore Avenue. There’s 

no protection on the side of that. There’s no lights on the side of it 

for working late in the afternoon. Also, the tire pressure that we 

keep in those to use operationally on the sand is so low that any 

type of quick turning that you try to do on a paved surface can 

cause it to roll over. Also, it’s illegal to use them on Baltimore 

Avenue for transit. So we just, our only access there is to go 

straight across at Dorchester Street. So to try and alter that course 

and go up North Division Street, I mean to go from Dorchester to 

North Division on Baltimore Avenue really isn’t a safe option for us. 

And a lot of times with the traffic that we have down there during 

the day even to have to take an SUV or pickup truck down to North 

Division Street and fight through that traffic to get there, again 

you’re delaying the response when someone might be trapped at 

the end of a rip current or looking at their child laying on the beach 

that needs defibrillation with the AED that can’t get there in time. 

Again, Dorchester Street really is going to be our option going into 

the future, and I thank the Mayor and Council for agreeing to build 

a new building there for us, but what that means is we’re going to 

be there for a while. And it’s also the police departments, or the 

fire department’s station, too, is on Dorchester Street. ” (Betz, 

Court Reporter, 2015a, p. 45-46, lines 7-14). 
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During my litigation, Fire Chief Larmore testified in court, that North Division Street is 

the only street end that can accommodate the fire departments largest vehicles and 

is the primary and most efficient means of egress and ingress to the boardwalk. 

Chief Larmore claimed that North Division Street was the primary access route to the 

boardwalk for as long as he can remember (Mark Chase v. Town of Ocean City, n.d., 

slip op. at 8). Even during my litigation and observations of fire and safety 

equipment, 3rd Street was never considered to be a main or viable access route to 

the boardwalk for emergency vehicles. 

Registration and Spot Assignment: 

The final aspect I must dissent from is the registration and spot assignment. This 

issue arose because store owners abused and continued to abuse the spirit of street 

performing for the sole purpose of their profit and not for expressive means.  Permits 

for single speakers have largely been ruled unconstitutional and during the Supreme 

Court case Watchtower Bible and Tract Society of New York vs. Village of Stratton, 

the Supreme Court said these powerful words: 

“It is offensive—not only to he values protected by the First 

Amendment, but to the very notion of a free society—that in the 

context of everyday public discourse a citizen must first inform the 

government of her desire to speak to her neighbors and then 

obtain a permit to do so. Even if the issuance of permits by the 

mayor’s office is a ministerial task that is performed promptly and 

at no cost to the applicant, a law requiring a permit to engage in 

such speech constitutes a dramatic departure from our national 

heritage and constitutional tradition” (2002, slip op. at III). 

To prove the point that street performers are not the core issue and should not be 

subjected to a permitting system that has no real governmental interest, I will rely on 

Lieutenant Pacini’s experience and his exact words: 

“We can review other areas but, you know, I always get an 

education from Mr. Ayres about that. You know, just because 

they’re doing it in New York City or Fort Meyers Beach doesn’t 

necessarily say we can do it here. I’ll give you an example. Fort 

Meyers, actually one of our performers on the Boardwalk performs 

in Fort Meyers and on his display is his Fort Meyers permit. I can 

pretty much tell you nationwide you don’t need a permit to perform. 
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Several other jurisdictions have said you don’t need a permit to 

perform. And we can’t require it. Ultimately I think we need an 

ordinance to hit several of the areas that I stated. And this may 

cause controversy but, you know, the merchants that are 

conducting business on the Boardwalk as street performers need 

to be dealt with accordingly” (Betz, Court Reporter, 2015a, p. 33-

34, lines 18-8). 

“I’ve dealt with a couple. I’ve cited a couple. I’ve also gone the 

route of going after the business license. I’ve done that with one 

pizza business in Town who continually broke City ordinance. But 

that’s not an easy task. That’s a lot of work. And then eventually 

it’s got to go before Mr. Recor and he has to have a hearing and 

then we gotta make a decision. So I guess the point I’m making is, 

you know, in other jurisdictions in the nation the Chief of Police 

says you’re closed. Now, that might be too much power for one 

person or run it through the Mayor or run it through the Council, 

but we don’t have all summer to get it done. Because once one 

merchant does it, one or two things happens. The others follow 

suit or the others complain that they’re not being treated fairly” 

(Betz, Court Reporter, 2015a, p. 35-36, lines 13-9). 

“In March, I believe, I’m sorry, on May 24 th we had one business 

owner that was extremely upset at those henna tattoo stands 

directly across from their business and they schemed all winter, 

as far as I’m concerned, and they showed those guys. The first 

day of Memorial Day last year they put their own stand out there 

and they moved their stand, the actual performer, they moved their 

stand 3 feet and they proceeded to threaten the performer. “I’ll kill 

you.” And when we talk about crime and the fear of crime, I wasn’t 

too happy being in charge of that Boardwalk to hear some 

merchant threaten a performer. Because what’s that do? That just 

permeates, that rides all the way up the Boardwalk and that’s what 

lands us in the newspaper. That’s what gets people talking about 

how the Boardwalk is so unsafe because we got merchants out 

there threatening performers so they can stick their own stand out 

there and make money” (Betz, Court Reporter, 2015a, p. 36-37, 

lines 17-15). 
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“The performers that I encounter follow the law. It’s very easy. This 

is what you can do and what you cannot do. Here it is in writing. 

And I issued very few performers last year citations” (Betz, Court 

Reporter, 2015a, p. 29, lines 3-7). 

The permitting system proposed serves no governmental interest and serves only a 

store owner’s interest of limiting and/or removing speech they deem subpar for their 

“area”. The First Amendment is there to protect speech you do not wish to hear. The 

proposed registration is against only performers and mainly targeted at musicians. 

This proposed registration would potentially be in violation of the First (1st) and 

Fourteenth (14th) Amendments as well as create an unnecessary burden on city hall. 

Historically the courts have found permits for single speakers as unconstitutional.  

Historically performers in Ocean City have a proven track record that “first come first 

serve” has worked best when acquiring spaces. With virtually no law enforcement or 

governmental burden when seeking out a space to perform. Registration and 

assignment of performance locations can cause performers that do not work well 

together to be on the same street. This will not only cause a burden on the speakers’ 

ability to speak effectively but may also have the unintended consequences of 

personality clashes which largely have been avoided. Lieutenant Pacini emphasized 

during his testimony, that performers largely follow the law and the main guidance he 

is seeking was a clarification of what constitutes a performer and what is 

permissible. To achieve Lieutenant Pacini’s wishes, we would not have to have a 

permit system nor assigned spaces, but rather a clear written explanation of what 

constitutes a performer/performance and protected speech. I feel this was obtained 

with the “performer” explanation of the proposed draft, which I am not dissenting 

against.  

Conclusion: 

In conclusion, limiting performance area size, requiring a registration, assigning 

spots, banning rope, and banning generators, creates an unnecessary burden not 

only on performers, but also for Ocean City’s government. In my opinion, the 

requirement of a registration holds no governmental interest other than a forced 

rotation, which serves only in the interest of store owners. The proposed regulations 

that I am dissenting from, that my fellow task members voted to adopt as our 

proposal, clearly violates the spirit of our First Constitutional Amendment which 

protects speech that no one wants to hear or see, as well as creates an unneeded 

burden and potential elimination of spontaneous speech in areas of the Boardwalk 

where the speech is most effective.   
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Sincerely, 

 

Mark Chase 
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Picture A: Pacini, 2014 

 

Picture B: Kovacs, N.d. 
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